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Topic Analysis by Stephen Babb
Background
This is an exceptional topic, especially if debaters use headlines as their guides. Amidst concerns
that Iran's nuclear program will soon progress to a point at which it would be difficult for Israel to
unilaterally interrupt, targeted killing has become a weapon of choice in attempts to covertly set
Iran's program back. No one has publically taken credit for the killings, but it's not difficult to
speculate what governments have the most to lose from a nuclear Iran. The ongoing "war on
terrorism" also involves the frequent use of drone attacks and special forces operations designed
to eliminate high value individuals (including the organization's leadership, funding sources,
recruiters, bomb makers, etc.).
Despite the very obvious real-world usage of targeted killing, some debaters will nevertheless
attempt to avoid these crucial dilemmas in order to gain a "surprise" strategic advantage and/or
avoid having to defend a well-studied (and scrutinized) position. The debaters may defend/indict
policies (or even individual actions) that qualify as targeted killings in only the imaginative sense.
For instance, some debaters will write arguments suggesting it would be good/bad for terrorists or
revolutionary movements to use targeted killing, thus sidestepping the vast majority of topic
literature. This is an unfortunate trend, particularly on this topic. Purely hypothetical scenarios
with little or no antecedent in relevant topic literature should not earn time at the expense of a
more pressing case study. To this end, the recent history of targeted killing should be our starting
point:
The first publicly known targeted killing of terrorists outside a theater of active war under
the most recent presidential finding was in Yemen in November 2002, when a Predator
(unmanned and remotely operated) drone was launched at a car carrying Al-Harethi,
suspected of the USS Cole bombing, along with four others, one of whom was an
American citizen. The attack in Yemen was executed with the approval of the
government of Yemen, thereby eliminating some of the international legal difficulties
associated with employing force in another country’s territory.
Later, the United States engaged in a number of targeted killing operations in Pakistan,
not all of which were authorized or approved by the Pakistani government. One of those
operations, carried out in January 2006 and directed at Bin Laden’s deputy, Aiman alZawahiri, left eighteen civilians dead while missing al-Zawahiri altogether and drawing
fierce domestic criticism of then-Pakistani President Pervez Musharraf.
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Since 9/11, Predator drones have reportedly been used dozens of times by the United
States to fire on targets in Afghanistan, Iraq, Pakistan, Yemen, and elsewhere. The
targeted killing operations have successfully killed a number of senior Al-Qaeda
members, including its chief of military operations, Mohammad Atef.
President Barack Obama’s administration has not changed the policy on targeted killings;
in fact, it ordered a “dramatic increase” in the drone-launched missile strikes against AlQaeda and Taliban members in Pakistan. According to commentators, there were more
such strikes in the first year of Obama’s administration than in the last three years of the
Bush administration. CIA operatives have reportedly been involved in targeted killing
operations in Yemen and Somalia as well, although in Yemen the operations are carried
out by Yemeni forces, with the CIA assisting in planning, munitions supply, and tactical
guidance. Obama has also left intact the authority granted by his predecessor to the CIA
and the military to kill American citizens abroad, if they are involved in terrorism against
the United States.1
With such a rich context in place, it makes very little sense for debaters to discuss anything else.
As a judge, I would expect an extremely good reason for pushing the topicality boundaries.
Additionally, the empirical use of targeted killing offers ripe ground for the kind of applied moral
discussion we should find in debate:
More than any other counterterrorism tactic, targeted killing operations display the
tension between addressing terrorism as a crime and addressing it as war. The right of a
government to use deadly force against a citizen is constrained by both domestic criminal
law and international human rights norms that seek to protect the individual’s right to life
and liberty. In law enforcement, individuals are punished for their individual guilt. Guilt
must be proven in a court of law, with the individual facing trial enjoying the protections of
due process guarantees. Killing an individual without trial is allowed only in very limited
circumstances, such as self- defense (where the person poses an immediate threat) or
the immediate necessity of saving more lives. In almost any other case, it would be
clearly unlawful, tantamount to extrajudicial execution or murder.2

1

Gabriella Blum and Philip Heymann, "Law and Policy of Targeted Killing," Harvard Law School
National Security Journal. June 27, 2010. http://harvardnsj.org/2010/06/law-and-policy-oftargeted-killing
2
Gabriella Blum and Philip Heymann, "Law and Policy of Targeted Killing," Harvard Law School
National Security Journal. June 27, 2010. http://harvardnsj.org/2010/06/law-and-policy-oftargeted-killing
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Is targeted killing unlawful? Does it violate our international norms of conduct? Or, is an essential
act of anticipatory self-defense? These are the kinds of moral questions your rounds should be
exploring. If you find yourself instead discussing the intricacies of foundational meta-ethics and
then appropriating that logic in ways the original authors themselves may not even intend, then
know this: You are making the debate so much more difficult than it needs to be (for you and your
judge alike), and your performance is trading off with a discussion that really matters.

Affirmative Positions
Describing a policy as a "morally permissible" foreign policy tool really isn't that bold of a claim.
By any normative metric, suggesting that something is permissible only means that there are
sometimes circumstances in which we can do "X, Y, or Z" action. It doesn't mean we're obligated
to do that action, and it definitely doesn't mean we should always do that action. This intuition
should be confirmed by further describing targeted killing as a foreign policy tool. It's isn't a
foreign policy guiding principle and nor would it ever be appropriate in 99% of our global
challenges.
But surely, the 1AC should be bound to defend something. Yes, they should defend the usage of
targeted killing in the status quo (probably by the United States and/or Israel). It's one thing for a
debater to argue that these uses of targeted killing establish a dangerous precedent (perhaps a
valid concern given China's recent interest in drone technology). It's quite another thing for the
1NC to argue targeted killing is bad by reading some imaginary disadvantage. It's pretty clear
what this debate should be about, and there is no shortage of good arguments on both sides.
The difficult task for 1ACs will be to demonstrate that, beyond questions of efficacy, targeted
killing is consistent with any norms or constraints that should govern our use of force. Affirmative
positions may want to anticipate these arguments by tailoring their frameworks to realist
paradigms or self-defense based justifications. While the 1AC might also achieve a more
utilitarian outcome, that outcome alone may appear irrelevant to some moral and legal scrutiny.
It's important, then, to anchor one's advocacy of targeted killing in the theoretical architecture of
something like self-defense.

Targeted killing is key to disrupting terrorist organizations.
The evidence on this point is pretty good (plenty written on it by Daniel Byman alone). The
empirical evidence on behalf of the argument is compelling as well. Al Qaeda's ability to
orchestrate attacks has been greatly diminished. That isn't to say terrorism is no longer a threat.
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By all accounts, the sentiments remain widespread and the ability to inflict harm remains (even if
at a more decentralized level). But, we should accept that there's really no strategy to
successfully combat every terrorist everywhere all of the time. That won't be possible any time
soon. Any tool available to us will be imperfect and relatively limited in scope.
That said, targeted killing has proven thus far to be a very valuable tool. When skilled individuals
intent on doing harm to innocent citizens are put out of service, there's significantly less threat to
those innocent citizens. It is just that simple, and while critics can raise questions about other
unfortunate consequences, they will have a difficult time contesting logic and the empirical record.
Insofar as the greatest threat terrorists pose is in the form of catastrophic attacks and/or the use
of WMD, our national security interests demand that we first eliminate the capacity for conducting
these kinds of attacks. To this end (as you'll read under "Negative Positions"), the question isn't
really whether or not targeted killing will increase or reduce the gross number of terrorists around
the world. The question is what we can do to reduce the number of attacks. A million terrorists
who are unable to inflict significant damage are far preferable to five terrorists with a nuclear
weapon.
The use of drones to eliminate targets may be especially effective. It gives the U.S. the ability to
strike almost anywhere. The continued assault on Al Qaeda is illustrative. For example,
Pakistan's resistance to allowing U.S. troops on its soil makes the notion of capturing terrorists a
difficult proposition. The bin Laden raid, which did involve the use of troops, revealed just how
precarious relations with Pakistan are. Pakistan assailed the operation as an incursion on its
sovereignty and provoked threats that next time there would be consequences. Drones create a
way around the dilemma.
There is also any number of arguments that drone killings reduce the risk of collateral damage
along with avoiding a very obvious risk to troops who would otherwise be put in harm's way. If the
1AC can demonstrate that targeted killing is not only effective, but superior to alternatives, then
it's difficult to make a compelling case against it.

Targeted killing is key to averting risks of mass destruction.
The logic of this position is fundamentally similar to the justification for using targeted killing
against terrorists. In both cases, the argument is that the policy is an act of anticipatory selfdefense. Though applicable to terrorist risks as well, the most imminent example of this policy is
preventing Iran from acquiring nuclear weapons. This is an especially compelling position,

11NFL4-Targeted Killing
www.victorybriefs.com

Page 12 of 182

because outside of economic sanctions and full-scale military force, these kinds of operations are
one of the few other coercive options the West has.
This position also affords the 1NC quality ground. Whereas it's far easier to describe terrorists as
analogous to enemy combatants, Iranian nuclear scientists are clearly civilians. Many of them are
engaged in research that could be applicable to non-weaponized applications of nuclear
technology as well. The scenario creates much more of a moral gray area. That may sound unstrategic for the 1AC, but in a world where Negative debaters look for any excuse to bemoan their
loss of quality ground, it's not a bad idea to throw the 1NC a bone.
Beyond the obvious disruption that's caused by killing scientists, the policy also reasons to deter
other scientists from leaving the security of a university job to work for the government. Incentives
aside, no scientist wants to be next on the list.

Targeted killing is an effective deterrent.
This argument is a good addition to the standard arguments about disrupting operations. Since it
isn't contingent on a particular targeted killing, however, it's worth treating it as a separate link to
reducing risks. There are several ways targeted killings may have a deterrent effect.
First, they may deter lower-level members of an organization from taking on key leadership roles.
In a terrorist organization, this may mean that once one leader or skilled individual is killed or
captured, others will refuse to step up for fear of a similar fate.
Second, targeted killing could deter involvement in coordinating and planning attacks. Since
terrorist chatter increases the probability they'll be spotted (and attacked), terrorists may fear
active participation in planning.
In each of these cases, it's important to demonstrate a deterrent effect that couldn't otherwise be
achieved by non-lethal operations (like capture). Since either technique leads to an outcome
that's highly unfavorable for the target, there should be at least some deterrent effect either way.
However, the 1AC's position should be that without the ability to use drones and strike a target
almost anywhere at any time, there's a much less significant ongoing deterrent. Targets may
believe (mistakenly or otherwise) that their location offers them safe-haven from capture. There's
little question they will fear missiles coming out of nowhere far more.

11NFL4-Targeted Killing
www.victorybriefs.com

Page 13 of 182

Negative Positions
The best negative positions on this topic will prescribe a meaningful solution to dilemmas in which
targeted killing appears to be the best solution for preventing great harm. To be sure, there are
philosophical positions that may suggest those harms should be tolerated on behalf of some
bizarre deontological constraint. But, the reality of our present predicament should quite obviously
testify to the impotence of these deontological contortions as helpful moral guidance. Those who
threaten us with mass casualties and catastrophic events have and continue to violate the most
basic norms of human conduct. Any moral premise that fails to account for that should probably
be discarded without a second thought. Radical criticisms of US or Israeli foreign policy should
likewise be held to high standards.

Targeted killing is unsuccessful.
To be clear, arguing that targeted killing is unsuccessful should be understood separately from
arguments about net harms (see below)--the claim here, very simply, is that attempting to kill
targets is unsuccessful in at least one of two ways: (1) the attempts are themselves ineffective or
(2) while attempts may succeed in eliminating a target, eliminating that target makes no
difference to the broader campaign against an enemy.
Neither of these arguments is very compelling nor strategic. The first is empirically denied
according to even the most cursory observation of actual targeted killings. While there may be a
few examples of attacks gone awry due to faulty intelligence, there are far more examples of
dead terrorists. The second argument (about the broader potential for success) is more plausible,
but the wealth of evidence suggests otherwise, at least in terms of short-term effects. In other
words, by all accounts, killing the leaders or key assets of enemy organizations is indeed an
effective means of destabilizing and intimidating that organization. Discerning long-term effects
obviously requires more speculation.
Aside from the reality check, these arguments aren't especially strategic either, especially when
made alone. Insofar as it's impossible to demonstrate that these tactics never work, there's
always a chance that they will succeed (and perhaps more so in certain scenarios).

Targeted killing is counterproductive.
It would be a foreign policy topic without lots of "turns" contending that a particular policy option
will result in negative outcomes that far outweigh any benefit. In this case, the argument is that
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even if targeted killing successfully eliminates its targets, the fallout from such operations is even
more problematic that the threat originally posed. Let's examine how some of these exchanges
play out.
The first and most frequent iteration of this argument is that targeted killing will create more
enemies than it eliminates. A leader's death may, for example, create a martyrdom effect and
rally scores of otherwise uninvolved bystanders to the cause. Drone strikes (and similar attacks)
may provide fodder for propaganda campaigns used to recruit terrorists, thus ostensibly
multiplying the very threat the attacks were designed to stamp out.
This isn't a bad argument by any means, but it's not really a direct link turn either. The 1AC, in all
likelihood, is claiming advantages that are independent of the increase/decrease in terrorist
recruits. After all, if the point were to annihilate as many low-level terrorists as possible, targeted
killing probably wouldn't be the best strategy. If, instead, targeted killing is designed to eliminate
high-level operatives or individuals with specials skills (e.g. bomb-making), then the risk of
increased recruits is pertinent, but still independent. A successful targeted killing could, for
example, disrupt an organization's ability to organize and execute attacks even as it ultimately
gives that organization a boost in recruitment. Very few of the new recruits will be prepared to
step in and carry out the same kind of advanced tasks left to the organization's leadership.
This means that any good argument about negative blowback will require the Negative debater to
be comparative and weigh implications. It's clearly not enough to say "The 1AC's world has more
terrorists in it." Even if that's true, it's not very compelling if those new terrorists are inept,
disorganized, poorly funded, and unable to carry out major attacks. Over time, it may be more
difficult to pursue transformative change in an area if residents are increasingly persuaded by
anti-Americanism. It also may be the case that, when targeted killings are less successful in
disrupting operations, they ultimately lead to more frequent terrorist attacks. Some literature
suggests that terrorist organizations will respond to targeted killings with attacks aimed to
demonstrate resolve. This, of course, presupposes the terrorist organization is capable of doing
so. A steady onslaught of targeted killings (like the drone campaign in Pakistan used by the Bush
and Obama administrations) has seemed to make it very difficult for al Qaeda to regroup and
muster a counter-offensive of any sort.
To be sure, there's an argument to be made on both sides of this exchange, but the 1AR will
probably be on the right side of the issue unless the 1NC constructs the argument correctly. In
most cases, however, the 1NC's argument will come in the guise of a blippy "turn" that 1ARs
should have a field day with.

11NFL4-Targeted Killing
www.victorybriefs.com

Page 15 of 182

A second variation of this argument involves constructing a particular scenario (or category of
scenarios) in which targeted killing might be inadvisable. For example, if killing a particular target
causes war to break out, maybe it's a bad idea. These arguments are terribly unhelpful, because
they seem to acknowledge what everyone (including the public officials who make these
decisions) already knows: targeted killing isn't a solution to every situation. Just as every other
foreign policy tool makes better sense in some situations rather than others, so too should
targeted killing be evaluated as merely one option that should (or shouldn't) be on the table.

Targeted killing is net disadvantageous when compared to alternatives.
There aren't a ton of persuasive counterplans on this topic, but given the significant gains
associated with targeted killing, it may be important to advance alternative (and superior) means
of achieving those same games. The most prominent example along these lines is the argument
that targets should be captured and detained rather than killed. There's some evidence to support
this premise.
There are potential advantages of a non-lethal operation, to be sure. First, we don't have to worry
that we're killing the wrong people. A captured target can be afforded legal protections and at
least some measure of due process. This may be especially advantageous sense the
commitment to the rule of law may contribute to the perceived legitimacy of the operation.
Second, by keeping a target alive, it's possible that any martyrdom effect (and the propaganda
associated therewith) could also be avoided. It's unclear how much better this scenario really is--if
a terrorist organization's leader is captured, there's obviously the risk that organization will resort
to kidnappings or other attempts to leverage a release of the captured leader.
Despite the allure of this position, there are some serious concerns. First, some targets may be
located in areas that are difficult to access (due to weather, terrain, surrounding enemies, etc.).
Even if it remained possible for special forces to conduct a mission, that mission may not be a
sure thing and could spark broader conflict. At the very least, the risk that a target could escape
may be intolerable in some situations. Second, this alternative requires the military to
unnecessarily put troops in harm's way, which flies in the face of protocol. It would also be difficult
to maintain public support for a campaign that puts boots on the ground when other alternatives
(e.g. targeted killing by drones) are available.
In short, it's important for debaters working on counterplans to carefully assess whether or not
their advocacies will actually solve back for benefits of targeted killing. Chances are that they may
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leave something to be desired, and they may in fact create a new set of problems. Again,
comparison between the two worlds will be essential for both sides.

Targeted killing is (or should be) illegal.
There are conflicting accounts when it comes to the legality of targeted killing:
Adopting a position on targeted killings involves complex legal, political, and moral
judgments with very broad implications. Targeted killing is the most coercive tactic
employed in the war on terrorism. Unlike detention or interrogation, it is not designed to
capture the terrorist, monitor his or her actions, or extract information; simply put, it is
designed to eliminate the terrorist. More than any other counterterrorism practice, it
reveals the complexity involved in classifying counterterrorism operations either as part of
a war or as a law enforcement operation.
A targeted killing entails an entire military operation that is planned and executed against
a particular, known person. In war, there is no prohibition on the killing of a known
enemy combatant; for the most part, wars are fought between anonymous soldiers, and
bullets have no designated names on them. The image of a powerful army launching a
highly sophisticated guided missile from a distance, often from a Predator drone, against
a specific individual driving an unarmored vehicle or walking down the street starkly
illustrates the difference between counterinsurgency operations and the traditional war
paradigm. Moreover, the fact that all targeted killing operations in combating terrorism
are directed against particular individuals makes the tactic more reminiscent of a law
enforcement paradigm, where power is employed on the basis of individual guilt rather
than status (civilian/combatant). Unlike a law enforcement operation, however, there are
no due process guarantees: the individual is not forewarned about the operation, is not
given a chance to defend his innocence, and there is no assessment of his guilt by any
impartial body.3
The 1NC's objective here is to demonstrate that threats like terrorism should be handled through
primarily legal mechanisms. Those mechanisms may be important to our own basic conceptions
of justice, or they may be critical to international norms that we ought to abide by.

3

Gabriella Blum and Philip Heymann, "Law and Policy of Targeted Killing," Harvard Law School
National Security Journal. June 27, 2010. http://harvardnsj.org/2010/06/law-and-policy-oftargeted-killing
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Under either variation of the argument, the 1NC should be prepared to engage in a responsive
and substantive framework debate. Many will be tempted to deploy unimaginative complaints
against utilitarianism. Good 1ACs, however, will either run more nuanced accounts of
utilitarianism or advocate a somewhat deontological account of self-defense. Whether or not an
act of self-defense works, there's good reason to believe the attempt is still justified. That
justification isn't based on an achieved outcome. If the 1NC defends a deontological
normative/legal position, it will still need to explain why there's a comparatively better case to be
made for its application of those principles.
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Topic Analysis by Todd Liipfert
Introduction
Before getting into the particulars of the topic, I would like to begin by just saying that this topic
has a lot of potential for a lot of different forms and styles of debate. While it is certainly a little
different than the topics we have already had this year, it does share a lot in common with some
of the framework concerns and certainly lends itself to a variety of case positions and levels of
argumentation. I will first go over the key terms of the resolution to point out some important
turning points and concepts, then move on to framework issues that the topic includes, and
finally, I will go over some ideas for both the affirmative and negative sides of the resolution.

Key Terms

“Targeted killing@”
Obviously this is the focus of what the topic is asking us about, it is both the action to be
evaluated and brings a lot of additional baggage along with it in terms of context. First, regarding
the action to be evaluated: while there seems to be a vague concept that most people would
agree that targeted killing refers to, its definitions vary in meaningful ways both for differences
between the affirmative and the negative, but also between authors who forward different
arguments on each side. For example, Steven David defines it as “the intentional slaying of a
specific individual or group of individuals undertaken with explicit government approval”

4

while

Blum and Hayman define it in a very different light: “Qboth the United States and Israel (as well
as several other countries) have made targeted killing—the deliberate assassination of a known
terrorist outside the country’s territory (even in a friendly nation’s territory), usually (but not
exclusively) by an airstrike—an essential part of their counter terrorism strategy. Both has found
targeted killing an inevitable means of frustrating the activities of terrorists who are directly
involved in plotting and instigating attacks from outside their territory.”5 Obviously, these
definitions paint a very different picture of what targeted killing is. While David very simply defines
the act itself (with a bit of a slant towards the negative), Blum and Hayman view targeted killing
through the strategic lens of overall government policy (especially viewed from a foreign policy
perspective, which we will get to soon). Each definition you find will have different context for
4

Steven David. Associate Dean, Johns Hopkins University. 2002. [“Fatal Choices: Israel’s Policy
of Targeted Killing.” Mideast Security and Policy Series. No. 41. Page 2.]
5
Blum and Heymann. Professors of Law, Harvard University. 2010. [“Law and Policy of Targeted
Killing.” Harvard National Security Journal. Vol. 1. Page 147]
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targeted killing and will talk about different aspects. It is important to keep in mind what your
definition includes and what it excludes from the concept of targeted killing, because that will
come to matter in terms of what you defend in your case.
Despite varying definitions, there are five general attributes that can be fairly thought about
targeted killing. First, it involves the use of lethal force. Now, this does not necessarily mean that
the person is always killed (or never is). Rather, it means that the force used involves intent and a
reasonable chance of killing the target. Second, it involves the intent to kill. While targeted killing
is successful and unsuccessful in many cases, it certainly is an attempt to take a life. Third, it
involves targeting a specific person. It is not just randomly used against populations or groups
of people, but is very specifically used for a particular person who has been identified. This is not
to say that they cannot be collateral damage (there usually is), but that there is at least a person
in mind when the action is taken. Fourth, targeted killing is used in instances where there is a
lack of physical custody. Simply put, targeted killing is not something that the U.S. would use
on a person within the United States. It is the act of attempting to take the life of another who is
outside of our ability to arrest or otherwise detain. This separates targeted killing from things like
judicial processes (the death penalty) as well as disappearing people (as was common in many
authoritarian regimes in recent history). Fifth and finally, targeted killing is somehow attributable
to a subject of international law. This means that the actor does not necessarily have to be a
state (while it certainly is in many cases) but an actor that can be considered an actor under
international law. For instance, NATO could use targeted killing, as could other groups that claim
authority of the right to use military force but fail to fulfill all criteria for being an actual state.
These are all important aspects to look for or at least be aware of when considering targeted
killing and what it means and what acts might qualify or fail to do so.

“@is a morally permissible@”
As the verb phrase in the resolution, this is obviously going to be at the center of most debates.
While there are many different ways to crack the egg of what it means to be morally permissible,
an action is morally permissible, generally speaking, if it does not violate the relevant moral rules
governing a situation. First and foremost, this means that it is important to decide which moral
frameworks (which we will go over later) you are using and how that affects what moral
permissibility means. It is also important to be sure to remain aware of the differences between
moral claims and those of expediency, efficiency, or necessity. While many actions may be the
best because they are the most effective or best align with what is necessary to get the job done,
that does not necessarily mean that those actions are therefore permissible. Some would argue
that the fact that the death penalty is the only way to guarantee that the criminal never murders
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again is not enough to make such an action morally permissible because it violates the rule of
never taking a life.
Moreover, more important than the differences may be between what is morally permissible and
what is necessary are the differences between what is morally permissible and what is moral. The
relationship between morality and moral permissibility is tricky because something that is moral
must be morally permissible, but something that is morally permissible isn’t always the same as
something that is moral. For instance, telling the truth is the moral thing to do and it is therefore
something that morality permits one to do. In light of the circumstances, telling the truth is the
best option (as opposed to lying). In contrast, wearing jeans is morally permissible because there
is nothing wrong with wearing jeans but it isn’t any better of an option (morally speaking) than
wearing shorts. Morality permits wearing jeans (thereby making it morally permissible) but doesn’t
require it in the same way that morality requires telling the truth.

“@foreign policy tool.”
Generally speaking, foreign policy refers to the means by which a country pursues its interests
and goals on an international level. It has to do with the interactions that a particular country has
with other countries, groups with in countries, or international organizations (such as the United
Nations). It can be thought of easily as anything that works to better foreign policy goals. Foreign
policy goals are the important issue behind this term of art as they define whether the countries
act selfishly to compete with one another or cooperate for a greater goal or something in
between. In order to properly understand targeted killing in the context of the resolution, you
should be aware of what the foreign policy goals you are using it as a tool to achieve are and that
will help you in isolating what would make targeted killing morally permissible.

Framework Issues

Political Theory
The first thing to consider in any resolution is the actor. In this resolution, it seems pretty clear
that the assumed actor is a government or another similar actor (the U.N. or NATO) rather than
particular individuals. As a result of this, you should focus on trying to think about what the actor’s
motives might be for using targeted killing and more importantly, how that government works. For
instance, if you think about it from a United States perspective, the act of targeted killing is very
closely tied to the War on Terror and a lot of our military engagements in the Middle East, ranging
from Iraq and Afghanistan even to strikes in Pakistan or Yemen. However, if you think about the
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resolution as involving the actor of Israel, it brings a very different picture to the table. The way
that Israel acts on the international stage is very different from the U.S. and might be more
concerned with other issues, such as dealing with Hamas or very different types of targets. You
don’t need to choose only one actor, but you should try to consider all of the different
governments or groups that could use targeted killing and what their situations are to get the most
accurate picture of what the resolution is really about and to avoid having too narrow of a
conception.
Once you have an idea of what the actor looks like, you should then try to work on determining
how that actor relates to the idea of moral permissibility. In the same way that rules are different
for people with different jobs and roles in society (e.g. a police man is morally permitted to use
force in ways that ordinary citizens are not), the rules associated with moral permissibility can
differ based on what the particular government works (is it a democracy? autocracy? etc.) and
based on its pre-existing commitments and obligations that it may have in the global community.
Additionally, it is critically important that you are using elements of political theory to describe
what is morally permissible rather than simply applying moral rules that apply to individuals to
actions taken by a government. Sometimes the rules for the two are similar, but it is best to be as
specific to the actor as possible to be the most topical. Some theories that you may already be
familiar with or could explore further are: Social Contract Theory, State Utilitarianism,
Cosmopolitanism, and Just War Theory. There are many variants and tweaks to these theories
as well as many more, so be sure to remain intellectually curious and rigorously research until
you find what fits for what you want to argue.

Theories of International Relations
In addition to trying to understand the way that the particular actor who is using targeted killing
works and makes decisions, it is important to understand the context in which these actions take
place. This means that we must have a discussion about what the background organization (if
any) of international relations looks like.
First, there is Realism. This is a perspective that seeks to explain the way that things work
between countries and other groups from the viewpoint that the focus of a state’s international
policies should be oriented toward promoting its own welfare. It tends to be a more pessimistic
view of the way that countries work because most realists assume that states are selfish and will
only act if it somehow benefits themselves. The reason for this selfish competition is the realist’s
core belief that power, influence, and security (which realism holds as the most important foreign
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policy goals of a government) only exist in limited amounts and are scarce resources. Realism
sees the international system as a mere competition between all countries to get the most
resources (often at the expense of others because as one country is made more powerful or
secure, others are rendered less so).
There are a few key terms to realism that you should try to familiarize yourself with. Hegemony is
a noun the means the most powerful government or state. It’s basically the idea that the biggest
and strongest kid gets his way because he has the power to bully everyone else around. Or, in a
more positive light, it’s the idea that the most powerful state will act in a way to protect itself.
Competitive Self-Interest is the engine of the entire international system for realists. It is the
reason that every country has to act to be better than everyone else. Anarchy is how the states
in a realist system operate. Since there is no police force to make sure that states abide by any
set of rules, there can be no rules and this is why the best way to protect oneself is to amass as
much power, influence, and security as possible. Some authors that you may have heard of or
want to explore that write about realism are: Kenneth Waltz, George Kennan, and John
Mearsheimer. All three of these political theorists have been incredibly important to the
development of realist thought and are very often carded in debate rounds.
Second, there is Liberalism. Unlike the pessimism that is associated with realism, liberalism can
be summed up to believe that actors can work through the international system in a cooperative
manner to achieve better outcomes than they could have won on their own. The anarchic ideas
behind realism led to a lot of problems, according to liberal thinkers. The only way to overcome
problems like nuclear weapons and disease that cross borders it through solutions that are
cooperative rather than selfish. It is mainly because of liberal thought that we have international
organizations such as the United Nations, the International Criminal Court, and others as means
to better facilitating cooperation.
Like with Realism, there are a few key terms that you should be aware of. Cosmopolitanism is a
theory that holds at its core that where we are born has nothing to do with how we ought to be
treated. Because of the lottery of birth, cosmopolitanism believes that all humans have equal
rights and that governments cannot simply disregard the rights of non-citizens but must instead
recognize that the globe is all one community. Hard Power and Soft Power are terms used to
describe how foreign policies work between governments. Basically, hard power is anything that
compels or forces compliance when it is used. It can be anything from war to economic sanctions.
If it imposes a penalty or consequence as a result, it is hard power. Soft power on the other hand
is a more nuanced approach that instead of using a stick uses a carrot. Soft power usually comes
about as a result of other countries wanting to emulate each other. For instance, the United
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States may have a lot of soft power because many places really want to be as economically
strong as the U.S. This can cause other countries to join international organizations or stop
violating human rights so that they can be more like us. Hard power and soft power are also used
when thinking about realism. Some authors for further reading are: Martha Nussbaum
(cosmopolitanism), Robert Keohane, Immanuel Kant (Perpetual Peace Theory), and Joseph Nye
(Complex Interdependence).

Nexus Questions for Casing
Now that we have covered some of the background issues, it is important to think about the
central or nexus questions that every debater should think about and cover in their cases on this
resolution. There are five:
1. What is the purpose of the foreign policy toolbox of a state? – Be sure to answer the
question of why the particular state is using targeted killing and what purpose it is trying to
achieve. This is going to be very important when it comes to questions of morality and about
foreign policy tools.
2. What limits the foreign policy toolbox of a state? – This question will help you to develop
more thoroughly your ideas about when the state would restrain from using particular policy tools
(especially targeted killing in this case) as well as thinking about other goals that states may have
when in a context that they would be using such tactics. Even if they may be able to kill a high
value target, what would a state not be willing to risk in order to do so? Civilian casualties might
be one thing

3. How do questions of moral permissibility alter the limits of the foreign policy toolbox?This is when you can start to think more broadly about not only how the state would limit itself
based on its foreign policy goals but also how the rules of moral permissibility affect the way a
state either does or should act. Even if some political leaders may think it appropriate to use
violence in some instances, how might the social contract or just war theory restrain them?
4. What is “targeted killing”? – Getting back to the issue of targeted killing being fairly broad,
you should be sure that you are answering the question in your case of what counts as targeted
killing. What are you willing to defend and accept as a reasonable definition of targeted killing?
This isn’t an invitation to play semantic word games or to try and trick your opponent, but there
may be cases where the differences in definition make a big issue in particular rounds. It is
always good to be ahead in those situations.
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5. How do those elements of “targeted killing” interact with the purposes and limits of the
foreign policy toolbox? – This should direct you toward your case thesis, whether negative or
affirmative. Now that you had clearly identified what the state’s goals are, how moral permissibility
affects those goals, and what targeted killing is, you need to string everything together to
ultimately answer the question at the heart of the resolution about whether those things are
consistent.

Final Framework Thoughts
Before going into some case ideas on both sides, I wanted to be sure to cover a couple of debate
arguments that are sure to come up on this topic (as they do on every topic) so you know what to
anticipate in your case writing and preparations.
First, tool in the toolbox arguments. These arguments usually follow the line of “We don’t have
to use targeted killing ALL THE TIME, but we shouldn’t forbid its use because it is really good in
this case or is the only way to fix this particular problem.” This argument is not necessarily a bad
one and, though it is a trick that many debaters try to get much more out of than makes sense, it
does have particular relevance in the round. Especially because of the phrasing of the resolution
and moral permissibility, the affirmative probably doesn’t have to defend that we use targeting
killing in all cases, but they should be prepared to defend most historical uses of it and be able to
defend it in many situations (at least in a way that makes it appear that you are defending the
majority of cases of targeted killing). You never want to be the debater that harps only on one
example but rather the one who tries to engage the resolution holistically.
Second, the role of obligations and prohibitions in a world of moral permissibility. While topics
that use “ought” or language of moral obligations generally force the affirmative to prove that we
have to do a particular thing, this isn’t the case with moral permissibility. This topic has a lot to do
with the middle ground between what we aren’t obligated to do and what we aren’t prohibited
from doing. Permissibility is the middle ground. Therefore, the best route for the affirmative is to
find some way that targeted killing upholds moral rules that we would otherwise be forced to
violate (i.e. the targeted strike is much better than invading an entire country because it causes
less harm to civilians) and the best route for the negative probably involves talking about
important moral rules that targeted killing violates.
Third, skepticism. While one of the most recycled arguments and certainly not the most
persuasive argument, many debaters like to run skepticism arguments. Especially with recent
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trends, you should try to at least be aware of what it would mean if there were no moral rules: do
you affirm because technically no rules exist that the use of targeted killing violates or do you
negate because the resolution no longer makes sense. At the very least think about these things
in case you run into someone who is running such arguments so that you aren’t blindsided. I
personally recommend engaging the topic literature because that is where the most compelling
and well-justified arguments are to be found.

Casing Ideas

Affirmative Considerations
Some things to keep in mind as you are writing any affirmative case on this topic: first, what is the
alternative to targeted killing? How does your case prove that targeted killing is a better or morally
permissible option compared to that? Second, in what situations do you defend the use of
targeted killing? (Be reasonable) Third, what is the basis by which a foreign policy tool is ethically
allowable (in other words, morally permissible)? When is violence ok? To prevent more violence?
Fourth, what qualifies as targeted killing? What doesn’t? Where do you draw the line?
Affirmative #1 – National Security / Anticipatory self-defense
This case would basically revolve around the very simple and very true idea that most actions
that states take in a military capacity are against threats that they believe need to be taken care
of. The basic thesis is that targeted killing is morally permissible because it is consistent with the
state’s need to protect itself and its citizens from violence and harm. The basic interpretive and
definitional issue of the case would be to define and justify targeted killing as having to do with
military targets that pose a direct or significant threat (not like Iraq) to a country’s security and well
being. The framework of the case would be very similar to the social contract or state
utilitarianism that discusses the role of the state as to protect its citizens. This is a realist-based
argument that holds that the safety of a state’s people is the highest government priority and is
the primary goal of all foreign policy. The value could be morality or moral permissibility
accompanied by a value criterion that centered on the idea of protecting citizen’s rights or
something similar. The contention level, then, would simply only have to prove that the purpose of
targeted killing is to eliminate threats to citizens’ lives and that it is an effective and essential tool
to cutting the heads off of terrorist organizations that are intent on causing harm and otherwise
out of reach.
Affirmative #2 – Just War Theory
This case would be about how targeted killing is consistent with one of the most prominent forms
of customary international law that exists concerning the use of force. Customary international
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law just refers to norms or guidelines that, despite not having been formally signed into law, are
followed by almost all of the international community. Just war theory is something that has been
around for a very long time and is a set of rules that are generally viewed as legitimate reasons
for using force. The interpretive level of this case would need to argue that targeted killing is a
tool in the toolbox of the state and is only one of a plethora of options that a military has at its
disposal. The framework would then discuss international law (or at least international customs)
and how they dictate adherence to particular rules of conflict in order for an action to be ethically
acceptable as a foreign policy tool (jus ad bellum and jus in bello are both terms that you will want
to look up). An example of a value would be governmental legitimacy with a value criterion along
the lines of respecting proportionality, discrimination, or necessity (which are all tenants of Just
War Theory). The contention level of such a case would prove that targeted killing does not
violate the terms of just war theory while also (just in case) proving that targeted killing does
respond to a real threat and is directly aimed at wrong doers. It might also be important to outline
how targeted killing is much better than any other alternative means of fighting these threats and
is by far preferable for that reason.

Negative Considerations
When writing your negative case the most important thing is to make sure to be clear about what
your position is. While the negative can clearly be identified as anti-targeted killing, you should
also be for something (even if that something is peace or inaction). You should try to stay away
from just nay saying the affirmative. Try to choose an alternative that you can be for and can
compare as preferable to targeted killing.
Negative #1 – Extraordinary Rendition
The basic thesis of this case is that there is a much better alternative to targeted killing that
doesn’t intend to only kill a threat but rather seeks to make sure people face justice for their
actions. This is called extraordinary rendition. It is an attempt to capture and presumably bring
a criminal or terrorist to justice and still prevent their violence. This is what happened to Osama
Bin Laden (he was only killed in a fire fight as the seal team attempted to capture him alive). This
would require work on the definition level to establish that targeted killing requires that the
intention be to kill the target and that extraordinary rendition has no such intention. The
framework could then be something like cosmopolitanism that says that intending to take a life is
always morally wrong and cannot be justified, especially in the face of alternatives. The value
would be either morality or moral permissibility with a value criterion of respecting the right to life.
The contention would then have to prove that extraordinary rendition is an effective means of
apprehending terrorists, much more so than targeted killing and does so without intending to kill.
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Negative #2 – Pacifism
Not every negative has to have an alternative that gets rid of the threat that the affirmative talks
about. Instead, many negatives can follow a hard-liner approach to morality that it is better to do
nothing rather than commit an act of violence against life. In many cases, it only makes the
situation worse by adding fuel to the fire. The framework would have to define moral permissibility
as being determined by whether or not an action violates a moral obligation. There are then many
obligations to choose from: cannot commit an action that kills another, cannot deny an individual
due process (because targeted killing doesn’t give the target a trial), or cannot violate a nation’s
sovereignty. The value would be something about morality and the value criterion would be about
whatever the obligation was. The contention level would then just prove that targeted killing
violates the listed obligation and is therefore not morally permissible.
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Topic Analysis by Liz Scoggin
First, here is the international relations topic people were clamoring for all season. Enjoy it.
Second, this topic is incredibly politically relevant. The ACLU just recently filed a lawsuit under the
Freedom of Information Act to demand more information about the Obama Administration’s
6

targeted killing program. Don’t lose sight of contemporary developments while debating. If you’re
going to make arguments about the domestic political implications of targeted killings or the
impact it has on our relationship with other countries, the evidence needs to be recent. By recent,
I mean nothing before 2011. This is particularly important if you are going to be reading a
utilitarian framework. Otherwise, your opponent will shame you and you will be deserving of that
shame.
Third, affirmatives and negatives need to discuss the methods of targeted killing that they are
willing to defend. The effects of a Hellfire missile are very different from the effects of a longrange sniper. Countries have used a variety of creative methods to execute targeted killings
(especially the Israelis, I recommend a peek at Operation Wrath of God) and they all have very
different implications.
Finally, this topic needs to be contextualized appropriately. The resolution does not have any
limiting terms like “American targeted killing” or “Targeted killing by democratic nations”.
Negatives will be tempted to discuss what the world would look like if Bashar al-Assad or
Mahmoud Ahmadinejad were morally permitted to use targeted killings. That being said, the vast
majority of topic literature is about both the Israeli and American targeted killing programs. I don’t
think it would be unfair to limit the resolution to talk about either of these countries considering
how overwhelming the topic literature gap seems to be. However, if you choose to talk about the
resolution in a broader sense, make sure you have the research to make wider claims. The
political implications of an Israeli attack in the Middle East are obviously different than the
implications of a Swiss operation.
Before I get into the core of the topic, I want to start with some definitional analysis.
“Targeted Killing”
Targeted killing is a term of art. The United Nations defines targeted killing as “the intentional,
premeditated and deliberate use of lethal force, by States or their agents acting under colour of
law, or by an organized armed group in armed conflict, against a specific individual who is not in

6

Wessler, Nathan. "ACLU Sues U.S. for Information on Targeted Killing Program." Blog of Rights. ACLU, 01 February
2012. Web. http://www.aclu.org/blog/national-security/aclu-sues-us-information-targeted-killing-program.
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the physical custody of the perpetrator.” Some scholars define targeted killing more narrowly to
distinguish it from assassination or plain old homicide. Some examples of unique features of
targeted killing include: (1) armed conflict must be in progress (2) the victim must be a specific
individual (3) the individual must be beyond a reasonable possibility of arrest (4) only a senior
military commander may authorize the killing (5) the individual must be participating directly in the
8

hostilities. Others refuse to differentiate between targeted killings and extrajudicial
assassinations. Negatives, you will get defined out of the round if you don’t pay attention to the
qualifications the affirmative places on targeted killing.
Much like the Jan/ Feb domestic violence topic, the alternatives debate will be very important.
The affirmative can take two routes: either targeted killing definitionally only takes place when
there are no reasonable alternatives or second, that targeted killing is permissible even when
there are other less violent options. I would imagine that the affirmative will rely on arguments
about topic literature primarily discussing targeted killing as a legitimate tool when there are no
other available options. There are a myriad of authors that distinguish targeted killings from
assassinations based on whether the target could be arrested or not.
Negatives should examine the way targeted killings play out in the real world. As I noted earlier,
the United States and Israel are two of the most active countries in the world in the arena of
targeted killing and they should serve as useful case studies for both sides of the debate.
Negatives can attempt to broaden the definition of targeted killing by claiming that countries, in
practice, often resort to targeted killings without ever making an effort to detain the potential
targets. For example, many people believe Seal Team Six could have captured Osama bin Laden
and taken him back to the United States alive to face trial. Although STS could not have been
certain about the security situation in bin Laden’s hideout, U.S. operatives had been observing
the compound for months and the mission leaders were likely aware that a capture mission would
9

have been successful. The United States decided, for political reasons, to kill Osama bin Laden
instead. The United States does not refer to Operation Neptune Spear as an assassination.
Rather, the United States touts ONS as a positive example of a targeted killing.
Additionally, given the changing nature of international warfare, affirmatives and negatives are
going to have to seriously ask themselves what constitutes a hostile target. Anwar al-Awlaki, an
American citizen turned Islamist militant, was approved for “targeted killing.” He was killed by a
drone strike in Yemen in 2011. Al-Awlaki never took up arms against the American government,
nor was he presumed to be the mastermind of an attack on American soil like bin Laden.
7

Alston, Philip. "Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions." United Nations
General Assembly, 28 May 2010.
8
Solis, Gary. The Law of Armed Conflict: International Humanitarian Law in War. New York: Cambridge University Press,
2010. 542-44.
9
Campos, Paul. “Why Bin Laden Was Not Taken Alive.” The Daily Beast. 6 May 2011.
http://www.thedailybeast.com/articles/2011/05/06/why-osama-bin-laden-was-killed-by-navy-seals-and-not-taken-alive.html
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Affirmatives should be prepared to either defend targeted killings of even people who might not
traditionally be considered “combatants” or attempt to exclude them from the definition of targeted
killing.
Although this topic was written with bin Laden in mind, debaters should consider circumstances
other than combating terrorism where targeted killing may occur. The UN definition, for example,
includes targeted killing “by an organized armed group in armed conflict.” Affirmatives might be
tempted to broaden the scope of targeted killings to include the specific targeting of officers in the
context of armed conflict. They should be wary, however, of presenting a definition that is
simultaneously over- and under- inclusive. If the affirmative defends targeted killing in traditional
military operations where there is no attempt to detain the individual, then it probably must also
defend the killing of suspected terrorists where the policy is to kill without attempting to detain.
Ultimately, I expect most judges to prefer a balanced definition of targeted killing. The affirmative
should not have to defend every action that states have termed a “targeted killing”, but they also
shouldn’t be able to claim that targeted killing is only reserved for the worst of the worst. A terrible
round, at least for me, would be the affirmative claiming it would be morally permissible to kill
someone like Hitler while the negative yells about the targeted killing of anyone who criticizes the
United States. Try to keep your definitions reasonable and topical. Your judges will appreciate
your effort.
“Morally permissible foreign policy tool”
I don’t want to rehash the extended “moral permissibility” debates we had on the
January/February topic here. To give an incredibly abbreviated rundown of the permissibility
debate, debaters will likely define “permissibility” as something that is morally acceptable, but not
morally obligatory. Affirmatives will likely argue that there can be multiple morally permissible
alternatives, while negatives will argue that targeted killing must be the only morally acceptable
option for it to be permissible. There will also be the traditional “deontology” vs. “utilitarianism”
debates that we tend to see on every topic. Familiarize yourselves with the basic tenets of
utilitarianism and deontology in order to effectively engage this topic.
Instead, I would like to focus on the “foreign policy” aspect of this topic. There are two ways to
read the second half of the resolution. First, affirmatives can say that targeted killing is morally
permissible in all instances and therefore there is no need to analyze the “foreign policy tool”
aspect of the resolution. The affirmative can also read the terms “morally permissible foreign
policy tool” together. To illustrate why this might be important, imagine a resolution that reads
“slicing people open is morally permissible”. Now imagine it says “slicing people open is a morally
permissible method of surgery.” The approach to those resolutions is probably very different. In
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this case, debaters will have to consider what the addition of the term “foreign policy tool” means
for their positions.
In this case, it is important to define what constitutes a foreign policy tool. Foreign policy, defined
generally, means how one sovereign state interacts with other states.

10

Both debaters should

consider whether foreign policy can only be executed by states. In Iraq and especially in
Afghanistan, scholars have expressed concern over the diffusion of operational control over
drone strikes and targeted killings.

11

The Obama Administration has reigned in some of the

leeway given to private military corporations, but there are certainly instances waiting to be
uncovered in the literature of PMCs directing drone strikes. Affirmatives will likely want to define
“foreign policy” so that the directional control of the targeted strikes belongs to the government,
rather than a private entity. Negatives should examine private military corporations like
Blackwater (now known as Xe Services) and see if they can force the affirmative to defend more
types of targeted killing.
Additionally, negatives might try to define “foreign policy” in a less neutral way. Although there are
very few in the American academy, European international relations scholars often define the
term “foreign policy” itself in a negative way. For example, David Campbell likens foreign policy to
an “ethical power of segregation” whereby moral distinctions can be made through spatial and
temporal delineations, such that a “geography of evil” is constituted, so that dangers can be
calculated as originating from distinct and different places.

12

If the negative successfully defines

foreign policy as oppressive, it is going to be tough for the affirmative to prove that anything at all
is a morally permissible foreign policy tool. Affirmatives should aim for a more neutral or positive
definition of foreign policy, while negatives should consider tapping into critical literature to gain a
competitive advantage.
Potential Affirmative Positions
a. Utilitarianism
If the affirmative proves that utility should be the guiding moral principle for the round, they have a
variety of avenues to prove that targeted killing is morally permissible. First, many scholars argue
that targeted killing has had positive results.

13

Diffuse terrorist groups are unlikely to recover from

an effective targeted killing because they do not have an established hierarchy or system of

10

Merriam Webster, Random House and most international relations scholars refer to foreign policy as some sort of
directed interaction between states.
11
Scahill, Jeremy. Blackwater: The Rise of the World's Most Powerful Mercenary Army. 1st. New York: Nation Books,
2007.
12
Campbell, David. Writing Security: United States Foreign Policy and the Politics of Identity. Minneapolis: University of
Minnesota Press, 1988.
13
Byman, Daniel. “Do Targeted Killings Work?” Foreign Affairs. March/April 2006.
http://www12.georgetown.edu/sfs/cpass/Articles/BymanTargetedKillings.pdf
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replacement. There are also statistical correlations between targeted killings and a decrease in
violence.

14

For example, Israel has killed so many Hamas leaders that they no longer publicly

name organizational officials. It should not be hard to find articles explaining how serious the
threat terrorism is not only to the United States, but to global stability. If the affirmative can portray
targeted killing as an indispensable tool in the war on terror, they should have a relatively easy
time under a utilitarian framework.
b. Kim Jong Un, Bashar al-Assad, etc.
The affirmative can also advocate a specific plan. The aff would read some type of theoretical
framework justifying their plan and explaining how it affirms the resolution. I would imagine that
affirmatives will choose to advocate that the United States target a particularly exciting world
leader, like Kim Jong Il’s successor and son, Kim Jong Un, or the Syrian President, Bashar alAssad. I think it would also be creative to argue that the United States should use targeted killings
to combat gang violence in Mexico.
The affirmative would have to set up first, that targeted killing is an effective tool in combatting
violence and second, that this particular target is especially problematic for the globe. For
example, the affirmative could argue that assassinating al-Assad would end the violence in Syria
and help transition the country to a democratic regime. The affirmative could also argue that the
Mexican government has failed to police gang violence in Mexico (which has claimed an
unbelievably high number of civilian lives) and that the United States should intervene with
targeted killings to prevent the spread of violence over the border and to protect Mexican
nationals. There are so many interesting and creative options that the affirmative can run with on
this front, but they require very specific, detailed research. Generic cards about how targeted
killings are effective will not cut it if you want to read a plan like this.
c. Just Desert
Under a deontological framework, the affirmative could argue that the victims of targeted killing
are due retribution. Much like affirmatives on the Jan/Feb topic argued that abusers were not
effectively prosecuted by the law and were deserving of punishment, affirmatives on this topic can
argue that terrorists and other criminals are deserving of punishment. However, unlike the
Jan/Feb topic, it is not a given that the targets are guilty. The resolution is silent about who the
victims of targeted killing would be.
The affirmative can handle this in two ways. First, they can try to define (as I noted earlier)
targeted killing to only focus on guilty parties. It seems reasonable, at least to me, to assume that
14

As an aside (this is particularly for my dear brother, John Scoggin), please know the details of your study. Please know
if your results are statistically significant, how your hypothesis was tested, or if there could be alternate causes for your
results. Correlation, no matter how strong, is not causation. If you don’t know the nitty-gritty of your study, don’t read it.
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the victims of targeted killing are somehow involved in the hostilities. This is a matter that must be
resolved at the definitional level. Second, the affirmative can acknowledge that in very rare
instances, potentially innocent people are the victims of targeted killing. However, in the vast
majority of cases, the victims of targeted killing have publicly confirmed their roles in plots against
the United States. Osama bin Laden, for example, verified his involvement in 9/11 many times.
The affirmative can argue that people who commit international crimes, especially ones that kill
large numbers of innocent civilians, are due the death penalty. Because they are outside the
reach of the law, other countries should be able to take extra-judicial measures like targeted
killing. Often, terrorists are shielded by unfriendly or ineffective states.

15

The affirmative could

argue that without targeted killings, these criminals will never face justice.
d. Self-defense
If the affirmative manages to prove that targets are typically outside the reach of the law and are
guilty of crimes against a particular state, there is also an argument to be made that targeted
killings are forms of self-defense. States argue that terrorists are not open to typical forms of
negotiation and that they have an obligation to protect their civilians from attacks. Without
anticipatory self-defense, states are forced to sit back and wait for an attack before they can take
action. Because, as I noted earlier, states often shield terrorists from prosecution, targeted killing
is the only option to protect civilians. The Israeli Supreme Court considered this question in 2006
and ruled that the targeted killing program was a valid form of self-defense.

16

You should

obviously take domestic court decisions with a grain of salt, but the opinion provides a good
launching pad for a self-defense argument.
This is closely related to the arguments above about “just desert”. Remember, a self-defense
argument requires that you prove that targeted killings are an effective preventative measure. If
the negative can prove that targeted killing shouldn’t be expected to work against terrorists, then
you’re out of luck.
Potential Negative Positions
a. Utilitarianism
If the affirmative chooses a utilitarian framework, the negative cannot resort to defensive
answers. Too often, negatives resort to “no solvency” arguments that do not serve as terminal
defense. Additionally, they make analytic claims in the face of carded warrants. In a util debate,
15
For example, many people believe Pakistan was well-aware that Osama bin Laden was within their borders. Arab
countries consistently reject Israeli extradition requests. Kosovar courts are unable to prosecute Serbian war criminals
because Serbia does not recognize Kosovar independence. The list could go on.
16
HCJ 769/02 The Public Committee Against Torture in Israel v. Government of Israel [2006] (Isr.) available at
http://elyon1.court.gov.il/files_eng/02/690/007/a34/02007690.a34.pdf.
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nine times out of ten, analytics are not helpful in the face of warranted evidence. Instead, the
negative should go on the offensive. Be willing to concede a utilitarian framework and read a
whole variety of awesome, well-carded disadvantages.
First, the negative can claim that targeted killing actually provokes terrorism. Instead of serving as
a deterrent, targeted killings confirm that the only way terrorists can change the status quo is
through violence.

17

Additionally, targeted killings can serve as an effective recruiting tool for new

18

terrorists . Make sure that the authors you read are terrorism experts. There are lots of talking
heads out there who make claims about terrorism to further their particular political ends. Try to
stick to either terrorism experts who are affiliated with universities instead of think-tanks that
might get their funding from political organizations. Professors also tend to do better research
than think tank officials because they are free to conduct their studies over long periods of time. I
would recommend reading Bob Pape’s Dying to Win: The Strategic Logic of Suicide Terrorism
and the subsequent critiques of his work if you really want an in-depth look at contemporary
19

terrorism.

There are also international politics arguments to be made. For example, we need to work with
Pakistan to combat terrorism in the Middle East and to secure their incredibly unstable nuclear
arsenal. Pakistan was not happy about our decision to intervene on their soil to capture Osama
without first notifying them. There was also adverse public reaction to the killings.

20

Targeted

killings are incredibly unpopular with Middle Eastern countries and public outrage is consistent.
Negatives should consider reading disadvantages about the problems targeted killings cause for
fighting terrorism, sex trafficking, human rights abuses and other important causes. Make sure
that the affirmative is willing to defend disadvantages either in cross-examination or via a link to
their framework. Otherwise, affirmatives will be able to squirrel out of your disadvantages by
refusing to defend them in your particular instances.
b. Democracy
Instead of relying on a strict deontological or utilitarian framework, the negative can argue that
states have an obligation to follow the wishes of the people. This can be justified under a
contractarian framework, like the social contract, or under a rights-based framework. Because
citizens have the right to self-determination, they should also have some control over the type of
violence the state employs. Targeted killing, as currently enacted, usually comes from the
executive branch, not the legislature.

17

See Bynum supra note 8, at 12 (noting the pitfalls of targeted killing).
Id.
New York: Random House Publishing (2006).
20
Ungerer, et al. "Spotlight on the Death of Osama bin Laden." Journal of Policing, Intelligence and Counterterrorism. 6.2
(2011)
18
19
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Because of the war on terror, what it means to be a “hostile combatant” has dramatically
changed. The targets of killing orders are not uniformed and are not members of an opposing
military. Anwar al-Awlaki had American citizenship before he was killed. The negative should
argue that the affirmative gives the President and the military a blank check to use force against
whomever they choose. The negative should insist that although the state traditionally has a
monopoly on the use of force, they should not be judge, jury and executioner.
c. Due Process
The negative can argue that the victims of targeted killing have a right to their day in court. Even
people who seem obviously guilty, like Osama bin Laden, are deserving of a public hearing.
Targeted killings do not occur after a trial. Occasionally, countries try terrorists in absentia, but
targets do not get to make their case. Victims of targeted killing are typically not given due
process.
Do not make the mistake of assuming that due process is valuable on its face. Legal literature
offers a host of moral justifications for due process.

21

For example, due process is essential to

determining guilt. Killing innocent people is not morally permissible. Therefore, killing without a
trial is morally impermissible. Additionally, even if the target is guilty of the crime they are accused
of committing, a trial allows them to voice potentially valid concerns about American foreign
policy. Targeted killing prevents terrorists from voicing their concerns before the American public.
Without trials or some other legal process, Americans may never know what truly motivates
terrorism.
d. Collateral Damage
The negative can set up a framework that makes the loss of innocent civilian lives impermissible,
despite the advantages of killing the target. The negative must make the affirmative defend
predator drone strikes and missile launches as targeted killings. Otherwise, the affirmative can
narrow the resolution to discuss methods that only kill the target. If the affirmative can place
limitations on the method of targeted killing, arguments about innocent civilians as collateral
damage will not apply.
Because the United States does not disclose information about targeted killings (which may
change over the course of this topic) it is unclear how many civilians have died due to drone
strikes. Human rights organizations in Afghanistan and Iraq report hundreds of civilian deaths.

22

21
Amy Guttmann, Joshua Dresser (who was read on the domestic violence topic) and criminal law professors more
generally write extensively about the importance of due process.
22
Check the Bureau of Investigative Journalism, Human Rights Watch and the Campaign for Innocent Victims in Conflict
for civilian death numbers.
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Negatives should be wary of using this framework as a necessary but insufficient burden.
Permitting terrorists to live could also result in the loss of civilian lives. Negatives will have to
establish a moral distinction between drone strikes directly killing innocent civilians and permitting
terrorists to potentially kill innocent civilians in the future.
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Topic Analysis by Peter van Elswyk
A topic analysis can accomplish a variety of different tasks. In this topic analysis I aim primarily to
make suggestions about how best to understand the topic and to make predictions about the
types of arguments you are likely to encounter on this topic. I will say a little about what I think are
good and bad arguments along the way.
The topic analysis will proceed as follows. First, I will discuss how best to understand the
resolution’s key phrases. Second, I will lay out the arguments you can expect on this topic. I will
also offer some recommendations on which positions I think are best. Finally, I will conclude with
some general tips on researching and debating this topic.

THE KEY RESOLUTIONAL TERMS

“Targeted killing”
One of the difficulties of this topic is the ambiguity in the phrase “targeted killing.” To be sure, the
experts writing on the topic do not all agree on how best to understand these types of killings.
David Kretzmer (2005: 174)

23

note that,

The disparity in the attitudes taken towards ‘targeted killings’ reveals a
fundamental disagreement not only regarding their morality or legality, but also
on the issue of the legal regime by which that legality should be judged. The
states involved claim that such killings are legitimate means of fighting the ‘war
on terror’, whose legality must be judged on the basis of the laws of armed
conflict; those who label these killings ‘extra-judicial executions’ rely on a lawenforcement model of legality, which rests primarily, though not exclusively, on
standards of international human rights law.
In my brief remarks about how to interpret this phrase I will not wade into these broader issues
about whether to understand targeted killings primarily in the context of the ‘war on terror’ or
primarily in the context of international law. I think that issue is one to be settled in round when
the tension between the ‘war on terror’ and international law is brought up. Instead, what I want to
focus on is what targeted killings are not.

23

Kretzmer, David. "Targeted Killing of Suspected Terrorists: Extra-Judicial Executions or Legitimate Means of Defence?."
European Journal of International Law 16.2 (2005): 171-212.
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Targeted killings are not assassinations. Or, at least, there are widely accepted technical
meanings for “targeted killing” and for “assassination” such that the two are mutually exclusive.
Although much of the literature equates these two things, the major difference is that
“assassination” is typically reserved to refer to the murder of a political leader. Targeted killings,
on the other hand, are killings of non-political leaders. This is why, for example, most of the
literature on targeted killings talks about the killing of terrorist leaders. (Some authors classify
both as a species of “named killing.”) This equivocation is one to watch out for because negative
debaters in particular will want to talk about what’s wrong with assassination. It is also an
equivocation worth keeping in mind because some of the professionals writing on this topic will
refer to targeted killings loosely as assassinations despite the distinction just given and its
importance.
Targeted killings are not extra-judicial killings. Not unlike “targeted killing” and “assassination”,
there are a lot of people who equate these two terms. Here is what Amos Guiora (2004: 330) has
to say about the distinction:

24

It is critical to distinguish the concepts of targeted and extra-judicial killings.
Targeted killing occurs when arrest of the individual poses an extraordinary
operational risk and extra-judicial killing occurs when the incapacitation of
political opponents through rest is operationally possible. Furthermore, extrajudicial killings are domestic in orientation, and while they violate civil rights, they
are not part of counter-terrorism, where the State must take all measures to
protect itself against terrorists whose modus vivendi is killing and not political
dissent. Targeted killing is a form of preemption and is not punitive in its purpose.
Thus, the connotations of extra-judicial killing are inappropriate in the context of
targeted killings.
Like the distinction above, the differences between targeted killings and extra-judicial killings are
subtle and are worth keeping in mind because of how they determine ground. Especially when
affirming, it is best not to defend any more difficult ground than necessary.

“Morally permissible”

24

Guiora, Amos. “Targeted killing as active self-defense.” Case Western Reserve Journal of International Law 36.2/3
(2004): 319-334.
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Those who have been debating for a while are no strangers to topics containing the phrase
“morally permissible.” If you are such a debater and reading this topic analysis, then you probably
already have some generic ways of debating topics containing this phrase. Since it is late in the
season, you will be tempted to default to these generic strategies. In this section I am not going to
try and convince you to abandon these generic positions. Debaters are going to debate how
debaters are going to debate. (Things are different if you wind up in my lab at camp!) I will,
however, attempt to point to new ways to think about moral permissibility and how to debate
topics that contain it as a phrase.
Morally permissible actions are actions that are neither prohibited nor obligatory. That is, morally
permissible actions are actions that an agent is not required to perform or required not to perform.
Morality thus divides up nicely into three categories of action: the permissible, the obligatory, and
the forbidden. This much is familiar to many.
But there is good reason to carve up the category of permissibility into further subcategories. The
two subcategories I will discuss here are supererogatory actions and suberogatory actions.
Supererogatory actions are actions that are morally permissible partly because they are beyond
what can be required of an agent. Paradigm cases of such actions include self-sacrificial acts of
heroism. Actions of this sort are morally praiseworthy and we typically celebrate those who
perform these actions, but we do not require that such actions be performed. Here is an example.
When a stranger rushes into a burning building to save someone from a fire and dies in the
process, this action is supererogatory. Since the stranger risks and then loses their life for the
other person, they perform an action that should not be obligatory.
(Sidebar: hard-line utilitarians often deny the existence of supererogatory actions because they
maintain that all actions that maximize utility are morally obligatory. Not all consequentialists must
deny the existence of supererogatory actions. See David Heyd’s entry on “supererogation” in the
Stanford Encyclopedia of Philosophy for more on supererogatory actions and the various reasons
to believe in their existence.)
The second subcategory of action is suberogation. Suberogatory actions are a little bit more
slippery than supererogatory actions. The best way to think about suberogatory actions is as
actions that are morally blameworthy but not morally prohibited. In this way they are parallel to
supererogatory actions where supererogatory actions are understandable as actions that are
morally praiseworthy but not morally required.
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Suppose these two subcategories of morally permissible actions exist. If they do, then the
burdens of the affirmatives and the negatives change in an interesting way. One standard
negative strategy on a topic like this is trying to show that there is some wrong-making feature
had by targeted killings, which renders them morally impermissible. But if there are suberogatory
actions, then merely having some wrong-making feature is not sufficient for targeted killing being
impermissible because there are actions that are morally blameworthy because they possess
some wrong-making feature but they are still not morally prohibited. Similarly, another strategy on
permissibility debates is to show that something like targeted killings is not morally permissible
because it is obligatory in virtue of having some right-making feature. But this too is not sufficient
given the existence of supererogatory actions. So, introducing the subcategories of
supererogation or suberogation, also introduces a more nuance understanding of permissibility.
Introducing a more nuanced understanding of permissibility in terms offers new ways to think
about the affirmative and negative burdens.
FURTHER READING
Driver, Julia (1992). The Suberogatory. Australasian Journal of Philosophy 70 (3):286 – 295.
Liberto, Hallie Rose (forthcoming). Denying the Suberogatory. Philosophia.
Heyd, David (2011). Supererogation. Stanford Encyclopedia of Philosophy. (ed.) E. Zalta.

“Foreign policy pool”
In broad strokes, foreign policy is governmental policy that occurs between wholly distinct political
entities. Foreign policy tools are therefore differing ways of implementing foreign policy. Since
there are many more detailed definitions that will do for the purposes of a debate case, I want to
focus not on how to best define it but on the various tricks people will likely try to pull with this
phrase and why these tricks are not the best arguments.
Most of the tricks that debaters will be attempted to pull revolve around the word “tool.” Most of
these tricks will be very literal about defining “tool” too. Here is an example of an argument I
suspect that you will here on this topic. Tools do not have any moral status. They are not moral
agents capable of moral decision-making. Nor are tools moral patients who can be treated
morally or immorally. Instead, tools are inanimate objects that can be used in a variety of different
ways. Given all these platitudes about tools, debaters defining “tool” literally will be tempted to
argue that foreign policy tools like targeted killings are permissible because there cannot be the
prohibition on the use of a tool since tools are amoral “objects.”
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I think this kind of argument isn’t very good. First, it is not obviously true that tools lack moral
status. As anyone who has ever debated or coached on a topic about nuclear deterrence knows,
there is a substantial literature arguing that the very possession of a nuclear weapon is immoral.
Many of the reasons for why possessing nuclear weapons is wrong also apply to why possessing
“targeted killing” as a tool is wrong. Suppose that targeted killings could not be used in any
morally praiseworthy way. If we suppose as much, then possessing such a tool would be immoral
on the basis that it could be used for something. (It might sound strange to say that something is
immoral on the basis of what could happen and not on the basis of what has happened. But lots
of philosophers argue that consideration of what could happen—the consideration of
counterfactuals—is necessary to craft an ethical theory that is not vulnerable to moral luck. See
the further reading section for more on this line of thought. The reliance on counterfactuals is also
rampant on metaethics. So the move I’m making here is a standard move.) Second, this line of
argumentation rests on a really bad interpretation of “tool.” It is a bad interpretation first because
“foreign policy tool” should be defined as a phrase since it is a term of art. Defined as a phrase,
the “tool” in “foreign policy tool” takes on a non-literal meaning. To be sure, it is not like there is an
individual running around named “the United States” who wields the instrument “targeted killings.”
This is absurd. Instead, “tool” takes on a non-literal meaning and means something roughly like
“ways of implementing policy.” Even if “tool” is defined outside the context of “foreign policy tool”,
we still get absurdities when a literal interpretation is pressed. Minimally a tool, literally construed,
is a physical instrument that can be grasped. But targeted killings are not physical, graspable
objects. Last time I checked, you could not buy targeted killings at the hardware store. (Maybe in
the Middle East?) So the only non-absurd way to define “tool” is non-literally, which precludes
these kinds of arguments.
The next kind of trickery is the classic tool-in-the-toolbox argument. This argument would be
made by the affirmative on this topic like the previously considered trick and would assert that the
affirmative does not, in fact, need to defend any actual uses of targeted killings. Instead, the
affirmative needs to show merely that is an available option that a government could pursue. The
affirmative then will typically cherry pick the type of use for targeted killing that they will defend.
I think this kind of argument is bad too. First, this argument is vulnerable to the type of
counterfactual considerations I gestured at above. Namely, it is morally relevant to consider what
could or would happen. That something is not yet actual does not mean it is morally irrelevant,
especially given a moral theory’s need to be immune to moral luck. Second, the resolution does
not specify an agent of action. It makes a blanket statement about targeted killings. So any
affirmative that attempts to claim that targeted killings will only be used in such-and-such a way
lack the resolutional basis of a specified agent. This is important because an affirmative’s right to

11NFL4-Targeted Killing
www.victorybriefs.com

Page 42 of 182

fiat is had in virtue of the resolution specifying an agent. Absent a specified agent to implement
policies, there is no basis for narrowing the focus of the debate.
Most of the tricks I think you will encounter will be variations on one of these two arguments. So I
won’t consider any more tricks revolving around the definition of “tool.” Note also that there are a
variety of theoretical problems with these arguments. The standard theoretical virtues of
competitive equity and fairness are certainly violated by the above tricks.
Another strategy, which is not quite a trick, but which is worth mentioning, is justifying parametrics
or a narrowing of the resolution through the phrase “foreign policy.” This strategy has some
substance to it because foreign policy is largely contextual. Different political entities have
different foreign policies. A single foreign policy may have multiple goals attached to it too. So it is
difficult to substantively say what, exactly, foreign policy is without offering some context. But
don’t just listen to me on this matter. Listen to David Baldwin (1985: 17-18):

25

In any given influence, attempt states may – and usually do – pursue more than
one goal with respect to more than one target. The policy maker’s image of his
goal may be specific, as in a positive vote on Resolution No. 412 in the General
Assembly on the day after tomorrow, or general, as in enhanced respect in the
indefinite future. Likewise, the policy maker’s image of the targets may be
specific, as in the Brazilian government, or general, as in the Third World. Not all
goals or targets are equally important, but none is intrinsically unimportant. Thus,
it may be useful to sort out the primary, secondary, and perhaps even tertiary
goals and targets of a given influence attempt; but it is a mistake to assume that
the content of such categories never varies. James Barber’s distinction among
the primary, secondary, and tertiary objectives of economic sanctions are
valuable contributions insofar as they call attention to the multiplicity and variable
significance of such objectives; but they are unfortunate insofar as certain kinds
of goals and targets are permanently assigned to specific categories. The
particular state with which trade is embargoed may or may not be the primary
target of the influence attempt. When one chooses to “make an example” out of
someone, the usual implication is that other targets matter more than the
immediate one. The teacher who chooses to “make an example” out of a
misbehaving student is often more interested in the deterrent effects on the other
children than in the effects on the particular recipient of the punishment.

25

Baldwin, David (1985). Economic Statecraft. Princeton: Princeton University Press.
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Changing the behavior of the embargoed state may indeed be – and often is –
more important than influencing the perceptions and attitudes of onlookers; but
sometimes the reverse is true. Determination of the relative importance of targets
and goals should be treated as an empirical mater rather than based on a priori
assumptions embedded in a conceptual framework that assigns primary
importance to objectives having to do with the behavior of the immediate target
and secondary or tertiary importance to objectives having to do with the
perception of third parties or with the structure and operations of the international
system. The number, specificity, and relative importance of targets are all
researchable topics and should be so treated by the foreign policy analyst.
Although Baldwin has economic statecraft in mind in the above passage, much of what he says
applies to targeted killings too. As such, there is good reason to narrow the focus of the resolution
to actors like the Untied States or Israel who are regular users of targeted killings and who have
specific foreign policies that accompany their use of targeted killings.
Unlike the last two strategies, I do not think there are swift and compelling arguments against this
topic-specific justification of parametrics. Note, however, that it is in tension with what I said
earlier about the resolution’s lack of an agent of action. So I think debaters will need to settle on a
round-by-round basis how much contextualization is too much because neither the resolution nor
the topic literature can do this contextualization for you.
FURTHER READING
Zimmerman, M. (2002). “Taking Luck Seriously.” The Journal of Philosophy 99: 553-576.
Nelkin, Dana (2008). "Moral Luck." The Stanford Encyclopedia of Philosophy. (ed.) E. Zalta.
Baldwin, David (1985). Economic Statecraft. Princeton: Princeton University Press.

AFFIRMING
I will discuss two types of affirmative cases: generic cases and non-generic cases. The purpose
of surveying generic cases is mostly to give you a survey of the territory to help with your
blocking. You are always welcome, of course, to write such a case. The purpose, however, of the
non-generic cases is to actually recommend some positions and strategies.

Generics

11NFL4-Targeted Killing
www.victorybriefs.com

Page 44 of 182

Generic argument can be classified as normative, political, or critical. The generic positions are
positions that deploy one of the go-to normative theories, political theories, or critical theories and
bring those theories to bear on assessing the permissibility of targeted killings.
The most common normative generic will be a consequentialist affirmative that argues for the
permissibility of targeted killings on the basis of their utility. Most of these affirmatives will focus
on the use of targeted killings in fighting terrorism. These cases will have the benefit of having a
strong basis in the topic literature. Since the United States largely uses targeted killings vis-à-vis
drones to kill terrorist leaders, there is a sizable literature extolling the virtues of targeted killings
as a way of fighting terrorism. Israel similarly uses mostly for anti-terrorism purposes. Other
outcome-oriented arguments will focus on the benefits of using targeted killings instead of some
other more costly foreign policy. For example, it is a lot easier to send a few drones in to kill a
terrorist leader than to try and extradite the leader back to some place like the United States for a
trial.
The most common political generic will be a politically realist affirmative that argues for the
permissibility of targeted killings on the basis that they further the interests of the United States.
So political realist arguments will typically be consequentialist arguments in disguise. That is,
arguments about not overstretching the United States military, effective solving terrorism, and the
like will most likely act as internal links to other impacts about the importance of the United States
having a certain position of power in international relations. Despite this being a consequentialist
argument in disguise, watch out for debaters who establish some value-criterion framework to
establish a realist standard like “maximizing national security.” Your clue that this is ultimately a
consequentialist position is the term “maximizing” and its cognates. You should also watch out for
tricky hidden a priori arguments about how states do not have moral obligations and thus
anything they do is morally permissible. These types of arguments are already made by political
realist authors and it would be easy to slip one of them into an affirmative case.
The most common critical generic isQ well, it is actually hard to say. On many topics there are
lots of critical spins the affirmative can have on the topic. On this topic offering a critical spin is a
lot harder to do. I can think of really only one plausible critical position. Since there is a large
literature dedicated to criticizing borders and how they make us think about the other people on
the other side of the border, the affirmative could argue that targeted killings as a kind of
extrajudicial justice help to deconstruct the role borders play in foreign policy. That is, targeted
killings, by disregarding traditional channels of extradition that are based on borders and border
politics, open the door to a new way of thinking about foreign peoples. I mention this argument
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because it is a possible position. I do not mention this position because I think it is a persuasive
position. It is, nevertheless, a position you could encounter.

Non-generics
Enough with the generic arguments. I think there is one main affirmative case idea that is more
substantive than those considered. It isn’t outside the topic literature either!
The first case idea is based around the idea of self-defense. There are two types of
considerations relevant to self-defense. The first type of consideration is moral. Most moral
theories recognize the right to self-defense. In many ways, it is the hallmark of a good moral
theory. Even deontological theories that typically prohibit killing make exemptions for killing done
in self-defense. The reason self-defense is typically recognized as a right is straightforward.
When an attacker takes an aggressive posture towards you and intends to take your life, they
forfeit any protections they would otherwise be due. This line of reasoning is at the heart of the
combatant/non-combatant distinction in just war theory too. Noncombatants cannot justly be killed
because they have no forfeited any protection by engaging in an aggressive posture like a
combatant has forfeited their protection.
The other consideration relevant to self-defense is political. This is where basic social contract
arguments come into the picture. The purpose of States is to ensure the collective security of its
people. Or at least, that is how the standard social contract story goes. If this standard story is
correct, then a State that does not protect its people fails to fulfill its purpose. Self-defense, in the
context of states, just is the provision of collective security. So there is good reason to think that a
State is contractually obligated to defend itself.
The political consideration arguably has a moral upshot too. Michael Walzer (2005: 40), in his
book Arguing about War, notes that in cases of supreme emergency the duty that a State has
contractually to its citizens trumps standard moral concerns:
‘“Supreme emergency” describes those rare moments when the negative duty
that we assign – that we can’t help assigning – to the disaster that looms before
us devalues morality itself and leaves us free to do whatever is militarily
necessary to avoid the disaster, so long as what we do doesn’t produce an even
worse disaster.’
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deontological/consequentialist axis is not quite applicable to States in supreme emergencies. He
continues elsewhere (2005: 35):
The doctrine of supreme emergency is a way of maneuvering between two very
different and characteristically opposed understandings of morality. The first
reflects the absolutism of rights theory, according to which innocent human
beings can never be intentionally attacked. [Q] The second understanding
reflects the radical flexibility of utilitarian- ism, according to which innocence is
only one value that must be weighed against other values in the pursuit of the
greatest good of the greatest number.
Situations of self-defense that qualify as “supreme emergencies” are thus situations in which the
normal moral rules get bent. So self-defense can be permissible for the usual reasons given
above and if it qualifies as an emergency, then it can also be permissible because the typical
moral prohibitions do not apply.
I have talked a little bit about self-defense. Hopefully you see where I am going with it. To be
sure, let’s now tie in self-defense with targeted killings. If self-defense is morally permissible for a
slew of different reasons and if targeted killing is type of self-defense, then targeted killings are
morally permissible. Voila! So the type of affirmative case I am outlining is one that has two key
components: arguments for the conclusion that acts of self-defense are morally permissible and
arguments for the conclusion that targeted killings are acts of self-defense. The nice thing is that
the literature on this topic definitely supports the fact that targeted killings are used as a form of
self-defense. In particular, Israel is a frequent user of targeted killings and the literature is rife with
reasons for why Israel must use targeted killings to defend itself.
FURTHER READING
Walzer, Michael (2005) Arguing about War. New Haven, CT: Yale University Press.
Toner, Christopher (2005) ‘Just War and the Supreme Emergency Exemption.’ The Philosophical Quarterly 55 (221):
545–561.
De Wijze, Stephen. "Targeted killing: a 'dirty hands' analysis." Contemporary Politics 15.3 (2009): 305-320.

NEGATING

Generics
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The generic negative arguments breakdown along the same lines that the generic affirmative
arguments breakdown. The most common negative generic will be one of two things. First, it will
be a consequentialist argument about the negative outcomes caused by the use of targeted
killings. Like any debate over terrorism, there is always evidence to be found that suggests that
actions like targeted killings upset terrorist organizations which then leads to increase terrorist
recruitment and backlash. So the negative will have no shortage of options for various
disadvantages.
The other common generic will be a deontological position that either focuses on the immorality of
killing in general or on the immorality of breaking international laws and agreements. Let’s unpack
each of these arguments. The first deontological argument, an argument about the immorality of
killing, will typically be a disguised pacificism position. Pacificism is obviously a difficult position to
defend and so debaters will not often defend pacificism outright, but it will often be true that their
warrants are not specific enough to warrant the targeted killing is uniquely wrong instead of it
being wrong because it is a form of killing. So, when debating affirmative, look for this mistake.
When debating negative, do not make this mistake. The way to not make this mistake will be to
zero in on the properties of targeted killing that are intrinsic to it. Targeted killing is a highly
premeditated crime. It isn’t like a soldier in the field who shoots an unknown enemy combatant.
Targeted killings are elaborately planned on and are often structured around the schedule of the
target. If you can find something especially wrong with such premeditated murder, then your
position will be better. The other way to avoid this problem will be to have a deontological position
of the second variety. If the negative focuses on the numerous international legal issues
surrounding targeted killing, then they will have something distinct to say about targeted killings
and their moral impermissibility.
The generic political negatives will also go in one of two directions. The first direction follows the
parallel affirmative we discussed above down the road of political realism. Remember the
consequentialist arguments we discussed for the negative? The negative can deploy these types
of arguments to argue that it is not in the best interests of the United States to use targeted
killings. The second direction the negative could take a political generic would be to adopt an
understanding of international relations other than political realism. Consider constructivism, for
example. Unlike realism, which understands international relations as a zero-sum one-versus-all
game where self-interest is king, constructivism maintains is that international relations is what
states make of it. As a result, certain foreign policies are better than others in virtue of the system
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of relations those policies construct. Here is the primary constructivist, Alexander Wendt (1995:
77), to do some explaining:

26

In “Anarchy is What States Make of It” I argued that such behavior is a selffulfilling prophecy, and that this is due to both agency and social structure. Thus,
on the agency side, what states do to each other affects the social structure in
which they are embedded, by a logic of reciprocity. If they militarize, others will
be threatened and arm themselves, creating security dilemmas in terms of which
they will define egoistic identities and interests. But if they engage in policies of
reassurance, as the Soviets did in the late 1980’s, this will have a different effect
on the structure of shared knowledge, moving it toward a security community.
The depth of interdependence is a factor here, as is the role of revisionist states,
whose actions are likely to be especially threatening. However, on the structural
side, the ability of revisionist states to create a war of all against all depends on
the structure of shared knowledge into which they enter. If past interactions have
created a structure in which status quo states are divided or naïve, revisionists
will prosper and the system will tend toward a Hobbesian world in which power
and self-interest rule. In contrast, if past interactions have created a structure in
which status quo states trust and identify with each other, predators are more
likely to face collective security responses like the Gulf War. History matters.
Security dilemmas are not acts of God: they are effects of practice. This does not
mean that once created they can necessarily be escaped (they are, after all,
‘dilemmas’), but it puts the causal locus in the right place.
Given this perspective on international relations, which is quite contrary to realism, the negative
could argue that targeted killings are impermissible because of the way they shape international
relations. An argument along these lines wouldn’t have to be terribly complex. A thorough going
policy of targeted killing is a policy that disrespects borders and local laws. If everybody had such
a policy the world would be a pretty scary place.
Note that this constructivist position is easily combined with some of the deontological arguments
I mentioned. Suppose, for example, that you decide not to follow my advice because you have
decided to defend pacificism. One way you could defend a position like pacificism would be to
argue that targeted killings internalize violent norms that should be resisted because they result in
the construction of a violent system of international relations where States choose violent
solutions over non-violent solutions. Or something like that.
26

Wendt, Alexander. “Constructing International Politics” International Security 20.1 (Summer 1995), 77

11NFL4-Targeted Killing
www.victorybriefs.com

Page 49 of 182

Now let’s consider the generic critical arguments. Unlike the affirmative on this topic, the negative
has many critical options. Most of these critical options dovetail with various affirmative strategies.
I’ll mention one critique because I think the one I am about to mention is the only one with some
substance to it. If the affirmative argues that targeted killings are morally permissible as a tool for
fighting terrorism, then the negative could read the so-called terror talk position. The crux of the
terror talk position is a criticism of the standard way terrorists are represented. Since terrorists are
typically just represented as vague threats without specific goals or objectives that are perpetually
lying right around the corner to cause us harm, it isn’t difficult for people to get frenzied about
some invisible threat. Although there are actual groups like Al-Qaeda that we do have good
reason to think have sleeper cells ready to strike, that fact isn’t what the terror talk position calls
out. The terror talk position calls out the fear-inducing way terrorism is represented. What’s more,
if we keep thinking of terrorists as these invisible phantom enemies, then it becomes easier to let
our anti-terrorist policies become more and more immoral. Think about the current state of antiterrorism policy. Recently, Anwar al-Awlaki and his teenage son, both citizens of the United
States, were killed by drone strikes. They were given no due process protections. They were
given no warning. They were given missiles. Sounds messed up, right? (If it doesn’t, critiques
probably aren’t for you.) Arguably this way of handling alleged terrorists is a result of the way we
think about terrorists. Hence the terror talk position.

Negative strategy
I don’t think there are any great non-generic negative positions. Not that I can think of, anyway.
Unlike the affirmative side of the topic, where I think there is a case clearly better than the typical
cases people will write and run, I do not think this as true for the negative. As such, the best
negative strategy will likely be a combination of some of the above arguments. At the very least,
you should prepare a variety of different negative positions to appropriately clash with the
affirmative. You will undoubtedly encounter terrorism-oriented affirmatives. You should thus have
terrorism-oriented things to say. Etcetera.

CONCLUSION
Hopefully this brief has given you an idea of the types of arguments to expect. Hopefully it has
also steered you away from some of the common pitfalls debaters will fall into when debating this
topic. If I had to stress one pitfall, however, it would be pitfalls associated with researching this
topic.
In particular, it will be pitfalls associated with equivocating different meanings of “targeted killing,”
“extra-judicial killing,” and “assassination.” At the very beginning I suggested these things are
different. My suggestions are not uncontroversial. Some of the experts working on this topic deny
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that there are substantive differences between targeted killings and assassinations or targeted
killings and extra-judicial killings. As a result, two types of equivocation could occur. The first type
of equivocation could occur between debaters. The affirmative means one thing and the negative
means another. The second type of equivocation could occur between one debater’s authors. For
example, the affirmative could read four different authors who each mean something different by
“targeted killing.” Given that multiple instances of these two different types of equivocation can
occur over the course of the round, you, as debaters, should be really diligent to be clear about
what these terms mean and to make sure that your authors agree on what these terms mean.
Otherwise, the round will get really messy really fast and, when possible, it is best not to make
the round messy if you want to clearly establish yourself as the winner. I anticipate a lot of rounds
being a lot messier than they have to be because debaters are not being exact about what target
killing is.
Other than that warning, have fun on this topic!
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FRAMEWORK EVIDENCE
“TARGETED KILLING” DEFINED AND DISTINGUISHED FROM “ASSASSINATION”
Thomas B. Hunter (intelligence analyst with the Defense Intelligence Agency, MA in
Unconventional Warfare, American Military University; MA International Security Studies,
University of St. Andrews). "Targeted Killing, Self-defense, Preemption, and the War on
Terrorism," Operational Studies, April 29, 2005.
<http://www.operationalstudies.com/mootw/Targeted%20Killing%20Research%20PaperOS.pdf>
Discussions pertaining to a national-level policy of premeditated killing of suspected or known
terrorists have historically been hampered by the lack of an effective and agreed upon definition
of this type of policy. Such terms as ‘extrajudicial killing’, extrajudicial punishment’, ‘selective
targeting’, ‘assassination policy’, and even ‘long-range hot pursuit’ have been used to describe
this very specific type of activity. 1 While some of these terms have merit, others serve only to
complicate the discussion.
For purposes of this discussion, the author adopts the term ‘targeted killing’ for the following
reasons. First and foremost, this type of offensive counterterrorism action frequently elicits
emotional and personal reactions in the public at large 2 , which can result in more pejorative
designations, effectively hindering rational and unbiased discussion of the topic. Second, as will
be discussed in the following section, targeted killing is not equivalent to assassination (a term
frequently and mistakenly applied to targeted killing), and thus to equate the two results in
misnomer that, again, hampers the discussion.
The author defines targeted killing as the premeditated, preemptive, and deliberate killing of an
individual or individuals known to represent a clear and present threat to the safety and security
of a state through affiliation with terrorist groups or individuals. The latter portion of this definition
is of particular importance, because the unique nature of terrorism provided states with the
specific need for the implementation of a policy of targeted killing.
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TARGETED KILLINGS TEND TO BE CONDUCTED BY SPECIAL FORCES OR SPECIALIZED
EQUIPMENT BECAUSE OF THE UNIQUE NATURE OF TERRORISM
Thomas B. Hunter (intelligence analyst with the Defense Intelligence Agency, MA in
Unconventional Warfare, American Military University; MA International Security Studies,
University of St. Andrews). "Targeted Killing, Self-defense, Preemption, and the War on
Terrorism," Operational Studies, April 29, 2005.
<http://www.operationalstudies.com/mootw/Targeted%20Killing%20Research%20PaperOS.pdf>
Targeted killings, whether conducted by Israel, the U.S., Great Britain, or other nations, and more
frequently the result of action undertaken not by conventional military forces, but rather by
specialized troops, such as special operations forces (SOF). Alternately, some nations have
turned increasingly to specialized equipment, such as unmanned aerial vehicles (UAV) in order to
stalk their prey. These specialized men and equipment have proven an essential component of
targeted killing, primarily do to the elusive and clandestine nature of terrorists themselves. 3
Rather than operating from fixed bases, terrorists often use the basements of homes, rented
apartments, caves, nomadic encampments, and other locations from which they conduct their
planning and attacks. Moreover, their travel is often concealed as they do not move about in
marked military personnel carriers, but rather in civilian vehicles that are impossible to distinguish.
Thus, conventional weapons of war such as tanks and heavy bombers are all but useless. This
type of warfare requires a combination of accurate intelligence, highly trained and specialized
soldiers, and oftentimes the use of unique and advanced tracking and detection equipment. Such
is the nature of targeted killing.
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ASSASSINATION IS DISTINCT FROM TARGETED KILLING BECAUSE IT IS MOTIVATED BY
POLITICS OR IDEOLOGY RATHER THAN SELF-DEFENSE
Thomas B. Hunter (intelligence analyst with the Defense Intelligence Agency, MA in
Unconventional Warfare, American Military University; MA International Security Studies,
University of St. Andrews). "Targeted Killing, Self-defense, Preemption, and the War on
Terrorism," Operational Studies, April 29, 2005.
<http://www.operationalstudies.com/mootw/Targeted%20Killing%20Research%20PaperOS.pdf>
That assassination was long used as a method of expediting political or ideological goals is, as
mentioned, a matter of historical fact. What is also equally clear is that assassination, as we term
it here, was never (to the author’s knowledge) used to preemptively eliminate an individual who
planned to, personally or as part of a larger group, to asymmetrically attack a given state. 25
Instead, this particular type of killing is reserved for the elimination of political and ideological
opponents of prominence.
Despite this, assassination in modern times is considered politically and morally unacceptable,
and has fallen into disuse as a tool in the statecraft of modern nations, though formal steps to
renounce its use came about only in the latter half of the 20 th century. Even the U.S., which
formally outlawed assassination as a method of statecraft in 1970 with the signing of Executive
Order 12333 26 , was not above employing such tactics, particularly during the Cold War. 27 28
Thus, we are able to draw a distinct line between assassination and targeted killing. In sort:
assassination is a killing conducted against an individual or individuals for purely political or
ideological reasons. Targeted killing, in sum, is a killing conducted against an individual or
individuals without regard for politics or ideology, but rather exclusively for reasons of state selfdefense.
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TARGETED KILLING IS CHARACTERIZED BY AN INDIVIDUAL DETERMINATION BY
INTELLIGENCE SERVICES THAT A PERSON IS A THREAT
Kenneth Anderson [Prof. of Law, Washington College of Law, American University], “'Efficiency'
Jus in Bello and 'Efficiency' Jus Ad Bellum in the Practice of Targeted Killing Through Drone
Warfare?” Draft for Penn Conference on Targeted Killing (April 16, 2011). Available at SSRN:
<http://ssrn.com/abstract=1812124>
Targeted killing consists of using deadly force, characterized by the identification of and then
strike against an individual marked to be killed. It is distinguished, among other things, by making
an individualized determination of a person to be killed, rather than simply identifying, for
example, a mass of enemy combatants to attack as a whole. Since it is a practice that involves
the determination of an identified person, rather than a mass of armed and obvious combatants, it
is a use of force that is by its function integrated with intelligence work, whether the intelligence
actors involved are uniformed military or a civilian agency such as the CIA.
Targeted killing might (and does) take place in the course of conventional warfare, through
special operations or other mechanisms that narrowly focus operations through intelligence. But it
might also take place outside of a conventional conflict, or perhaps far from the conventional
battlefields of that conflict, sufficiently so operationally to best be understood as its own
operational category of the use of force – “intelligence-driven,” often covert, and sometimes nonmilitary intelligence agency use of force, typically aimed at “high value” targets in global
counterterrorism operations. It might be covert or it might not – but it will be driven by intelligence,
because of necessity it must identify and justify the choice of target (on operational, because
resources are limited; or legal grounds; or, in practice, both).
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TARGETED KILLING AND DRONE ATTACKS SHOULD BE DIFFERENTIATED
Kenneth Anderson [Prof. of Law, Washington College of Law, American University], “'Efficiency'
Jus in Bello and 'Efficiency' Jus Ad Bellum in the Practice of Targeted Killing Through Drone
Warfare?” Draft for Penn Conference on Targeted Killing (April 16, 2011). Available at SSRN:
<http://ssrn.com/abstract=1812124>
Targeted killing might use a variety of tactical methods by which to carry out the attack. The
method might be by drones firing missiles – the focus of discussion here. But targeted killing –
assassination, generically – is a very old method for using force and drones are new. Targeted
killing in current military and CIA doctrine might, and often does, take place with covert civilian
intelligence agents or military special operations forces – a human team carrying out the attack,
rather than a drone aircraft operated from a distance. In today’s tactical environment, according to
informal reports, the US often uses combined operations that have available both human teams
and drones, to be deployed according to circumstances.
Weaponized drone aircraft might or might not be used in an instance of targeted killing. But still
more important is that drones have roles to play in an ever-increasing range of military operations
that frequently have no connection to “targeted killing.” If targeted killing actually means a variety
of ways, not necessarily the same from the standpoint of law, of undertaking an attack – the same
is equally and even more true of “drone warfare.” For many reasons ranging from costeffectiveness to mission-effectiveness, drones are becoming more ramified in their uses in
military operations, and will certainly become more so. This is true starting with their fundamental
use in surveillance, but is also true when used as weapons platforms.
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STATISTICS ABOUT COLLATERAL DAMAGE FOR DRONE STRIKES SHOULD BE
DISTINGUISHED FROM THOSE FOR TARGETED KILLING
Kenneth Anderson [Prof. of Law, Washington College of Law, American University], “'Efficiency'
Jus in Bello and 'Efficiency' Jus Ad Bellum in the Practice of Targeted Killing Through Drone
Warfare?” Draft for Penn Conference on Targeted Killing (April 16, 2011). Available at SSRN:
<http://ssrn.com/abstract=1812124>
The higher numbers of killings of ordinary fighters that are intended in these attacks are often not
distinguished in media reporting on drones, and do not take into account that it is not targeted
killing as such. Targeted killing in the sense meant in this discussion would be better illustrated by
an attack upon an Al Qaeda commander in the Pakistan border areas, not necessarily connected
to Afghanistan Taliban operations or the safe haven camps for fighters but instead, for example, a
person with a planning role for operations to be carried out abroad. But with respect to counting
casualties, that person is more likely to be surrounded with civilians, whether explicitly as human
shields, than the fighters in the camps. The ratio of civilians to Al Qaeda target killed might be
high, even though the total number of people is small in absolute terms; by contrast, an attack
upon a camp might easily have no genuine civilian killed, but kill large numbers of fighters in
absolute terms. Add to that a third dimension of the value of the target – high value taken as an
individual in the targeted killing of the Al Qaeda commander in counterterrorism; low value taken
individually in the case of any individual Taliban fighter, but high value taken altogether as a
fighting force in counterinsurgency.
These considerations indicate that the aggregate numbers of killed, civilians or targeted persons,
for drone operations sometimes reported in the press and by monitors such as Long War Journal
or the New America Foundation, give less useful accounts of casualty numbers as the uses of
drones ramify. The granular differences matter. Reporting on casualties from drone warfare is not
the same as reporting on casualties from targeted killing as such – something the monitors
readily acknowledge. This is so even if the aggregate reporting were accurate – something the
monitors readily agree is problematic, and that partly because of the stubbornness of the CIA to
give its view of casualty figures, save by indirect leaks to the press. The most frequently cited
non-governmental study, from New America Foundation, puts civilian casualties in the hundreds.
Press accounts have repeatedly cited CIA sources stating that they are no more than dozens, on
the basis of after-action drone surveillance monitoring the strike zone. In relation to the value of
the targets said to have been killed, some observers – I include myself – tend to doubt that even
the higher gross numbers are beyond the pale of legitimate proportionality, and far from it,
although the only real way to do this analysis is target by target, not by eyeballing some
aggregate.
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TECHNOLOGY MOVES THE MORAL FOCUS AWAY FROM THE PROPORTIONALITY
REQUIREMENT FOR TARGETED KILLING AND SHIFTS FOCUS ONTO THE NECESSITY
REQUIREMENT
Kenneth Anderson [Prof. of Law, Washington College of Law, American University], “'Efficiency'
Jus in Bello and 'Efficiency' Jus Ad Bellum in the Practice of Targeted Killing Through Drone
Warfare?” Draft for Penn Conference on Targeted Killing (April 16, 2011). Available at SSRN:
<http://ssrn.com/abstract=1812124>
We turn in a moment to point out that, for the critics, even if this is a form of “efficiency” in
international relations, this efficiency is actually embedded within another measure of efficiency,
in which the more “efficient” this becomes, the less efficient the measure in which it is embedded.
But I get ahead of myself. We need to add a further comment on the jus in bello assumption
already made – viz., that in fact targeted killing through drone technology is more discriminating.
What is the legal and ethical corollary of that claim, if factually true?
Perhaps the most important is that the focus of ethical and legal debate tends to shift from the
question of “proportionality” to “necessity” in debating its fundamental jus in bello aspects.
Proportionality in this context refers to the balance between military necessity and collateral
civilian harm. Necessity, by contrast, refers to the justification for targeting in the first place,
irrespective of any harm to civilians. If the technology is more discriminating, and if the aim is
targeted killing, then the question of necessity looms larger. Likewise the category of the use of
force for which targeted killing is most suited – “intelligence-driven” uses of force (whether
covertly or not). In conventional war, masses of combatants are identified by uniforms, by
weapons, etc., and may be targeted as such, on the basis of status alone, not by any situational
criterion such as threat posed.
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TARGETED KILLING CONSISTS OF KILLING NAMED INDIVIDUALS WHO POSE A THREAT,
USUALLY DURING AN UNCONVENTIONAL CONFLICT
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
What, exactly, is a targeted killing or assassination? By most accounts, targeted killings consist
of, ﬁrst, compiling lists of certain individuals who comprise speciﬁc threats and second, killing
them when the opportunity presents itself during armed conﬂict. I will therefore refer to
assassination and targeted killings as ‘named killing’. The targets are usually terrorists, that is,
those who operate at the behest of known terrorist organizations. Few suggest targeting or
naming ordinary combatants. Nevertheless, named killings do not occur in any context other than
war. Most often, these are non-conventional wars that do not necessarily signify an armed conﬂict
between two or more nation states but, instead, comprise hostilities between state and sub-state
actors. Are named killings justiﬁed?
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WHETHER STATES MAY ENGAGE IN TARGETED KILLING OF TERRORISTS IN SELFDEFENSE DEPENDS ON WHETHER THE FORCE IS NECESSARY AND PROPORTIONATE
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
When judging if use of force to defend potential victims of attacks by terrorists operating from
outside the territory of the victim state is absolutely necessary, whether alternative law
enforcement measures are available becomes a crucial question. As the object of such force
must always be to prevent further attacks, rather than to punish, or even to seek general
deterrence, I suggest that in deciding whether targeting suspected terrorists could be regarded as
absolutely necessary we draw a parallel to a state’s inherent right to self-defence under Article 51
of the UN Charter. In exercising this right, a state’s actions are subject to the requirements of
necessity and proportionality. 146 Under the principle of necessity, a state may not use force if
there are other means of defending itself. In the present context the implication is that a state may
not target suspected terrorists if there is a reasonable possibility of apprehending them and
putting them on trial. Whether apprehension, arrest and trial are reasonable alternatives will
depend on whether the victim state has effective control over the territory in which the terrorists
are operating, and if it does not, on the degree of willingness or capability of the de facto force in
control of that territory to arrest and try the terrorists, to extradite them, or, at the very least, to
take effective steps to stop their activities.
As opposed to the general rule in armed conflicts, under which a party may target combatants of
the other side even when they pose no immediate danger, under the necessity requirement the
targeting of suspected terrorists must be restricted to cases in which there is credible evidence
that the targeted persons are actively involved in planning or preparing further terrorist attacks
against the victim state and no other operational means of stopping those attacks are available.
As there is always a risk that the persons attacked are not in fact terrorists, even in such a case
lethal force may be used against the suspected terrorists only when a high probability exists that
if immediate action is not taken another opportunity will not be available to frustrate the planned
terrorist attacks. 147
Use of lethal force must always conform to the proportionality test. In this context this test should
be based on balancing three factors: 1. the danger to life posed by the continued activities of the
terrorists; 2. the chance of the danger to human life being realized if the activities of the
suspected terrorist are not halted immediately; and 3. the danger that civilians will be killed or
wounded in the attack on the suspected terrorist. As mentioned in the discussion above of the
proportionality test, a heavy burden rests on the state to justify killing or wounding of civilians
during an attack on suspected terrorists. The presumption should be that suspected terrorists
may not be targeted when there is a real danger that civilians will be killed or wounded too.
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AFFIRMATIVE EVIDENCE
TARGETED KILLING AS SELF-DEFENSE
THE UN CHARTER AUTHORIZES THE USE OF SELF-DEFENSE IN RESPONSE TO AN
ATTACK BY A NON-STATE ACTOR
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
The vast majority of writers agree that an armed attack by a non-state actor on a state, its
embassies, its military, or other nationals abroad can trigger the right of self-defense addressed in
Article 51 of the United Nations Charter, even if selective respon- sive force directed against a
non-state actor occurs within a foreign country. 3 Article 51 of the Charter expressly affirms the
right of a state to respond defensively “if an armed attack occurs,” 4 and nothing in the language
of Article 51 restricts the right to engage in self-defense actions to circumstances of armed
attacks by a “state.” 5 Moreover, nothing in the language of the Charter requires a conclusion
lacking in common sense that a state being attacked can only defend itself within its own borders.
General patterns of practice over time and general patterns of legal expectation concerning the
propriety of self-defense confirm these recognitions.
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THE INTERNATIONAL COMMUNITY HAS RECOGNIZED THAT THE 9/11 ATTACKS
JUSTIFIED THE USE OF DEFENSIVE FORCE BY THE UNITED STATES
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
In 2001, the United Nations Security Council and NATO recognized that the non-state al Qaeda
armed attacks on September 11, 2001 triggered rights of individual and collective self-defense
under the United Nations Charter and the North Atlantic Treaty. 30 Use of force against al Qaeda
by the United States on October 7, 2001 in Afghanistan was justified, and justifiable, as selfdefense against ongoing processes of armed attack on the United States, its embassies, its
military, and other U.S. nationals abroad, 31 although permissibility of the use of force against the
Taliban at that time was “highly problematic” and, to be lawful, would have had to have hinged on
some form of direct involvement by the Taliban in and control of the al Qaeda attacks that would
have resulted in attribution of the 9/11 attacks to the Taliban government (which has never been
proven) and not merely on an alleged tolerating, harboring, endorsing, or financing of al Qaeda by
the Taliban that might merely lead to what is termed “state responsibility.” 32 Neither the Security
Council nor NATO expected that there must be geographic or time limits that might condition
permissibility of U.S. measures of self-defense against al Qaeda, nor was there an expectation
that measures of self-defense against al Qaeda in Afghanistan would require the consent of the
Afghan government or the existence of an armed conflict with the United States.

11NFL4-Targeted Killing
www.victorybriefs.com

Page 62 of 182

THE UN CHARTER DOES NOT REQUIRE A STATE TO SEEK PERMISSION FROM A
FOREIGN STATE WHEN EXERCISING THE RIGHT TO SELF-DEFENSE AGAINST A NONSTATE ACTOR WITHIN ITS BORDERS
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
Nothing in the language of Article 51 of the United Nations Charter or in customary international
law reflected therein or in pre-Charter practice noted in Part I requires consent of the state from
which a non-state actor armed attack is emanating and on whose territory a self-defense action
takes place against the nonstate actor. In fact, with respect to permissible measures of
selfdefense under Article 51, a form of consent of each member of the United Nations already
exists in advance by treaty. In contrast, consent generally would be required for ordinary law
enforcement measures, 33 but selective use of armed force in self-defense is not simplistically
“law enforcement” whether the measures of selfdefense are used in time of war or relative peace.
For these reasons, with respect to U.S. use of drones in Pakistan to target al Qaeda and Taliban
leaders and fighters, it is clear that the U.S. would not need the express consent of Pakistan to
carry out self-defense targeting. 34 It is also clear that the U.S. has the right to use drones in
Pakistan under Article 51 of the Charter in self-defense to protect U.S. troops from a continual
process of al Qaeda and Taliban attacks 35 on U.S. military personnel and others in Afghanistan
that have emanated or been directed partly from territory in Pakistan for several years during a
continuing international armed conflict and when al Qaeda and Taliban fighters move back and
forth across the porous border that neither country effectively controls. Some might claim that
Article 51 self-defense measures in response to attacks that involve “armed cross-border
incursions” by “militant groups” that “remain active along a border for a considerable period of
time” and cause continued death and destruction do not create a right of self-defense 36 and that,
absent consent, self-defense measures involving significant force may only be used on the
territory of a state that is responsible for an armed attack on the defending state. 37
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THE IDEA THAT MILITARY FORCE IS ONLY LAWFUL IN THE COURSE OF AN ARMED
CONFLICT IS UNREALISTIC
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
Professor O’Connell argues that “States are restricted from using military force outside” of selfdefense or authorization from the Security Council; 40 that “drone attacks in Pakistan involve
significant firepower,” “have amounted to significant uses of force,” and “[t]he right to use them
must be found in the jus ad bellum” (which would clearly include the right of self-defense); 41 and
that “signifi- cant military attacks . . . [are] only lawful in the course of an armed conflict.” 42 For
these reasons, she seems to be of the opinion that use of significant military force in response to
a significant armed attack by a non-state actor outside the context of war should be unlawful. 43
In any event, there is no evidence of widespread expectation or general patterns of practice that
directly support such a view and it would not be policy-serving or realistic. Furthermore, she does
not seem to fully consider the fact that continuing al Qaeda and Taliban armed attacks planned,
initiated, coordinated, or directed from inside Afghanistan and Pakistan on U.S. military personnel
in Afghanistan who are engaged in an international armed conflict are necessarily part of such an
armed conflict and that the de facto theatre of war has expanded into parts of Pakistan at least
since 2004, 44 although she recognizes that “[a]pparently U.S. drone attacks in Pakistan aim at
militants who attack U.S. troops in Afghanistan or join with al-Qaeda.” 45
Importantly, the theater can expand when the area of direct participation in hostilities expands
and this can occur, for example, when al Qaeda or Taliban leaders use cell phones or computers
inside Pakistan to directly participate in hostilities. Additionally, direct participation in a process of
armed attacks that trigger the right of self-defense under Article 51 of the U.N. Charter and the
right to target those who are directly participating in the process of armed attacks can occur
outside of an area where the armed attacks are finally experienced.
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ATTACKING NON-STATE ACTORS DOES NOT CREATE A STATE OF WAR WITH THE
STATE IN WHICH THOSE ACTORS ARE LOCATED
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
If a state engages in legitimate self-defense in a selective and proportionate manner merely
against non-state actors that are perpetrating, aiding, or directing ongoing armed attacks, such
selective responsive targetings are not an attack on the state in which the non-state actors are
located. Such a defensive use of force will not create a state of war or an armed conflict of any
duration between the state engaged in self-defense and the state on whose territory the selfdefense targetings take place. 50 Former Legal Adviser to the Secretary of State Abraham Sofaer
has recognized, for example, that in a circumstance where U.S. units capture non-state actor
terrorists who have taken hostages in a foreign state,
the President may decide to deploy specially trained anti-terrorist units in an
effort to secure the release of the hostages or to capture the terrorists who
perpe- trated the act. . . . [W]here no confrontation is expected between our units
and forces of another state. . . . such units can reasonably be distinguished from
. . . “forces equipped for combat.” And their actions against terrorists differ greatly
from the “hostilities” expressly contemplated by the [War Powers] resolution. 51
Importantly, in the case of U.S. use of drones in Pakistan for several years without special
Pakistani consent against members of al Qaeda and the Taliban in self-defense and in
connection with the international armed conflict in Afghanistan and its expanded de facto theatre,
neither Pakistan nor the United States have considered that it is at war with the other—nor does it
seem that any other state or international organization considers Pakistan and the United States
to be at war.
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TARGETED KILLING IS LEGITIMATE SELF-DEFENSE
David, Steven R. [Associate Dean at Johns Hopkins University] “Israel’s Policy of Targeted
Killing,” Ethics & International Affairs 17, no. 1. 2003.
All states are afforded the general right of self-defense as affirmed in Article 51 of the UN Charter.
This right is consistent with Israel’s obligations under the 1993 Oslo Accords and international law
concerning the obligations of occupying powers. When a state is negotiating with a political body
in an occupied territory, in this case the PA, that will not or cannot stop those who threaten its
security, international law allows it to take steps necessary to protect itself.6 Just as a soldier can
legally fire on an oppos- ing army in wartime before it attacks, so Israel is legally justified in
preemptively killing terrorists, even if they are not in the act or have not previously attacked Israel.
War—or armed conflict—is a legal license to kill whether it is targeted killing or more traditional
combat.
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TARGETED KILLING IS EMPIRICALLY EFFECTIVE
TARGETED KILLINGS HAVE BEEN EFFECTIVE IN ISRAEL
KATZ, YAAKOV [Executive Director of Beit El yeshiva Center Institutions and Arutz Sheva] “So
targeted killings do work, after all.” Jerusalem Post. May 6, 2011
On December 27, 2008, at 11:30 a.m., the IDF launched Operation Cast Lead with a massive
bombardment of the Gaza Strip. Over 100 fighter jets and attack helicopters bombed more than
100 targets within just a few minutes. More than 200 Palestinians, mostly Hamas members, were
reported killed. That was not the only way the IDF Operations Directorate had planned for Cast
Lead to commence. In the months preceding the operation, the top IDF brass had also
considered starting with bombings aimed at killing some of Hamas's top terror chiefs. The
objective was the same - to shock the enemy into paralysis. In the end, however, Israel had no
choice but to launch the operation as it did, after it failed to obtain sufficient intelligence on the
whereabouts of a significant number of Hamas's senior leadership. It is unclear what difference
such an opening salvo would ultimately have had on the anti-Hamas campaign and whether it
would have brought a different outcome to the three-week operation, which ended with restored
deterrence but also the Goldstone Report and unprecedented international criticism. Either way,
this story demonstrates the importance and significance Israel places on the assassinations and
targeted killings of terror chiefs - shared also by the United States, which this week killed al-Qaida
leader Osama bin Laden in his Pakistan hideout. For Israel, this is primarily a derivative of the
nature of the conflicts it currently faces. Terror and guerrilla groups like Hezbollah, Hamas and
Islamic Jihad usually lack a clear power base, the elimination of which could deal a heavy blow to
the organization. This is in contrast to a nation-state, which has clear core targets such as military
bases, government institutions and critical state infrastructure. As such, it is natural that Western
militaries like Israel and the US search for alternatives such as targeted killings and
assassinations. The policy known as "targeted killings" was adopted by Israel in its war against
Palestinian terrorism following the outbreak of the second intifada in 2000. While human rights
organizations argued against the policy and petitioned the High Court of Justice, the IDF claimed
it was effective on three different levels - preventing terror attacks, creating deterrence and
causing critical damage to terrorist infrastructure. This was a policy change from when, after the
1972 Munich massacre of Israeli athletes by Black September, Israel launched a reprisal - widely
known as operations Wrath of God and Spring of Youth - that included the assassination of top
PLO terrorists in Beirut and throughout Europe. Those assassinations were done largely out of
revenge, to make people pay for what they had done in the past, not only for what they could do
in the future. Maj.-Gen. Yoav Galant, the former head of the IDF's Southern Command, spoke
this week - for the first time publicly since the government retracted its decision to appoint him
chief of staff - about the significance of assassinations in reference to bin Laden's killing. "Those
who say that these operations don't have an impact are mistaken," said Galant, who personally
participated in such operations as a longtime navy commando and later as head of the Southern
Command. "The liquidation of terror leaders prevents terror attacks and influences the
organizations." There are two categories of targets killed this way. The first is field operatives,
people like Hezbollah's military commander Imad Mughniyeh, reportedly killed by Israel in 2008 in
Damascus, or Ali Mahmoud Mabhouh, the Hamas weapons smuggler reportedly killed by Israel in
Dubai in 2010. Their deaths are believed to have dealt critical blows to their respective
organizations, to the point that over three years later, Israel still believes Hezbollah has yet to find
an appropriate replacement for Mughniyeh. Then there are symbolic figures whose assassination
can have an effect on a terrorist group. This was the case in 2004 with the assassination of
Sheikh Ahmed Yassin, the wheelchair-bound Hamas spiritual leader who was killed by an IAF
missile as he left a mosque in the Gaza Strip. Bin Laden's death resembles Yassin's in this
respect, since while he was a leader at one point of a clear hierarchical organization, in the years
since the 9/11 attacks, he has served more in the position of symbolic figurehead. Since 9/11, alQaida has metastasized into a worldwide network of terror cells that might share the same
ideology and sometimes even technical information, but do not necessarily work together. That is
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why the deaths of Yassin and bin Laden do not paralyze their organizations, but are more
focused on helping to create a deterrent.
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TARGETED KILLING IS LEGAL AND EFFECTIVE
Potter, Mitch [Staff Writer, Toronto Star.] “Israeli court rejects ban on targeted killing of militants,”
Toronto Star. December 15, 2006
The Israeli high court yesterday upheld the Israel army's right to assassinate Palestinian militants
- a landmark decision that marks a major defeat for human rights groups on both sides of the
conflict. The long-awaited judgment, five years in the making, was the last in a flurry of rulings
handed down this week by retiring Chief Justice Aharon Barak. It came as a relief to Israeli
security officials, who have often found themselves on the losing end of high court judgments
favouring human rights over the more aggressive elements of Israeli military doctrine. In a
summary of its decision, the three-justice panel cautioned that while the targeted killing of
militants does not categorically violate international law, the Israel Defense Forces must first
exhaust all other means before resorting to assassination. "In its fight against international
terrorism Israel must act according to the rules of international law," the court said. "We must
balance security needs and human rights. Not every efficient means is also legal. The ends do
not justify the means." The court ruled no targeted killing could be justified without meeting four
basic criteria, including "well-based, strong and convincing information" on the individual's
participation in hostilities and undertaking every effort to minimize harm to innocent civilians. The
Israeli ruling is expected to resonate internationally, as other Western judiciaries debate the
challenge of upholding basic human rights amid the emerging security issues of the post-9/11
world. Israeli military planners developed the tactic of targeted killings almost from the start of the
second Palestinian intifada six years ago. Many of the most prominent militant leaders, including
Hamas founder Sheikh Ahmed Yassin and his short-lived successor, Abdel Aziz Rantisi, were
assassinated. But, in addition to the 210 intended targets killed by the IDF since November 2000,
another 129 innocent bystanders died, according to the Israeli human rights group B'Tselem.
Israeli security officials say the targeted killings have been a major factor in Israel's ability to
reduce almost to zero the number of suicide attacks inside Israel proper. "Compare the terrorist
attacks that were taking place only four years ago with those taking place today," Giora Eiland,
the former head of Israel's National Security Council, told Israel Army Radio yesterday. "How do
you think that came about? It is partly due to targeted killings."
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DEFENDERS OF TARGETED KILLING ARE AT A DISADVANTAGE BECAUSE THE
SUCCESSES OF TARGETED KILLING ARE EVENTS THAT DIDN’T HAPPEN
Gal Luft [doctoral candidate at the Johns Hopkins University's Paul H. Nitze School of Advanced
International Studies], “The Logic of Israel’s Targeted Killing,” Middle East Quarterly, Vol. X, No. 1
(Winter 2003), pp. 3-13. <http://www.meforum.org/515/the-logic-of-israels-targeted-killing>
What is less obvious to the critics is the number of attacks that have been thwarted through the
masterminds' removal. "Ticking bomb," a well-known term in counterterrorism jargon, refers to a
terrorist or a group of terrorists in the process of launching an attack. Killing the perpetrator or his
dispatcher stops the clock. The Karmi assassination was undertaken to prevent him from carrying
out his plans, which included the assassination of a prominent Israeli. 'Umar Sa'adah, the head of
the Hamas military wing in Bethlehem, killed in July 2001, was planning a major attack at the
closing ceremony of the Maccabiah Games, the Jewish olympics. [16] At the time of his
assassination, Salah Shihada was in the process of organizing a "mega-attack" of six terror
operations that were to take place simultaneously.[17] Nobody will ever know the scope of the
bloodbath that was prevented by thwarting these attempts. These acts never made headlines;
they constitute the silent terror—the terror that never happened.
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THE RESPONSE TO ERRORS SHOULD NOT BE TO END TARGETED KILLINGS BUT TO
SIMPLY CARRY THEM OUT MORE EFFECTIVELY
Cullen, Peter M. [Colonel US Army] “THE ROLE OF TARGETED KILLING IN THE CAMPAIGN
AGAINST TERROR,” U.S. Army War College, USAWC STRATEGY RESEARCH PROJECT.
2007
The opposition to targeted killings increases dramatically when targeting errors occur and
innocent non-combatants are killed. The answer, however, is not to stop targeted killings when
they are justified, but to minimize mistakes with more timely and reliable intelligence and a careful
process that reviews and approves all targeting missions. In spite of the likelihood that mistakes
may occur, the policy of targeted killing remains an effective tactic in the campaign against terror.
The persistent targeting of key leaders significantly disrupts terrorist operations. Although the
impact on AQAM is somewhat diminished because of their decentralized structure, skilled leaders
in global terrorism are always difficult to replace, especially in the short-term. Of equal importance
is the fact that it compels terrorists to act defensively and devote a disproportionate amount of
their time and energy to avoid being targeted instead of planning and executing terrorist attacks.
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MOST TARGETED KILLING OPERATIONS DO NOT HARM INNOCENTS
Menashe, Karmela [Journalist Kol Yisrael.] “Israel Air Force: "Innocent people" not harmed in
majority of targeted killings” Voice of Israel, Jerusalem. BBC Summary of World Broadcasts. June
24, 2003
According to Israel Air Force IAF figures, in between 70 to 75 per cent of the targeted killings, the
IAF pilots manage to avoid harming innocent people. Most of the targeted killings are carried out
by Apache gunships. A security source divulges that in such operations, the IAF uses two or
more gunships, which simultaneously fire several missiles at the target. In this way Hamas leader
Abd-al-Aziz al-Rantisi was spared. Our military affairs correspondent Karmela Menashe reports:
Security sources say that in targeted killing missions there is almost a 100 per cent success rate
in hitting vehicles and buildings, while the success rate in hitting fugitives reaches 85 per cent.
The sources add that in the Gaza Strip there were two cases in which the target was harmed but
not killed: one case is the attempt to kill Hamas military commander Muhammad Dayf, and the
other is the attempted targeted killing of Abd-al-Aziz al-Rantisi about two weeks ago. In another
attempted targeted killing, the one against Adnan al-Ghul, the missiles hit the car in which according to intelligence information - the target drove. Al-Ghul, however, was driving in another
car in the convoy and was unharmed. His son, who drove in the first car, was killed. According to
the senior security sources, in between 70 to 75 per cent of the cases the IAF pilots manage to
avoid harming innocent people. In urban areas, in which the most complicated targeted killings
take place in terms of the chances of collateral damage and of harming innocent people, a little
more than half the sorties end without any harm being done to innocent people. According to the
security sources, if it transpires during an operation that innocent civilians may be harmed, the
mission is aborted, sometimes halfway through. In the Al-Rantisi targeted killing attempt, the
security elements discovered that the first missile fired hit the front of the car in which he drove,
but since it was a large jeep, Al-Rantisi himself, who set in the back sit, was unharmed. In such
operations the IAF uses two gunships or more, which fire several missiles simultaneously at the
target. In Al-Rantisi's case, however, the second gunship fired the missile nine seconds too late
because of a timing problem between the two gunships. During these nine seconds, Al-Rantisi
managed to escape from the car and was dragged by Palestinians into one of the buildings, and
the missiles fired later did not harm him. The sources noted that most of the targeted killings are
carried out by Apache gunships, which fire Hellfire missiles with hollow warheads which cause
relatively little damage.
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TARGETED KILLINS WORKED DURING THE SECOND INTIFADA
GORDON, EVELYN [Columnist, Jerusalem Post] “Resume targeted killings,” The Jerusalem
Post. January 20, 2004
Unfortunately for all these nay-sayers, a sober consideration of the consequences of targeted
killings favors the conclusion that Israel ought to resume them - because according to both
Palestinian and European testimony, Israel's last campaign of targeted killings was the main
reason why Hamas has refrained from suicide bombings for the last four months. In contrast, the
subsequent let-up in this campaign enabled the organization to regroup and perpetrate last
week's bombing. From mid-August to mid-September 2003, the Israel Defense Forces conducted
a spate of attacks on senior Hamas officials that left 14 of them dead. The attacks included a
failed attempt on Hamas's so-called spiritual leader, Sheikh Ahmed Yassin, on September 6.
Soon after that, according to reports that appeared last month in the Palestinian media, Hamas
asked Qatari mediators to approach the US and ask it to offer Israel a partial cease-fire: a halt to
suicide attacks inside Israel in exchange for a halt to Israeli attacks on Hamas leaders. Both
Palestinian sources and a European diplomat confirmed these reports to Haaretz. THE VERY
fact that such an offer was made is proof enough of how pressured Hamas felt by the targeted
killings and how desperate it was to stop them. But the European diplomat even explicitly
confirmed the connection, attributing the group's offer to a combination of two factors. One, he
said, was the EU's designation of Hamas's political wing as a terrorist organization - a move,
incidentally, that the EU had refused to make for years until Silvio Berlusconi pushed it through
during his recent six-month tenure as the EU's rotating president. The second was Israel's
assassination policy, which, the diplomat said, made Hamas feel that its Gaza leadership was
rapidly becoming paralyzed (Haaretz, December 23, 2003). Obviously, Israel could not accept
this offer since it would have allowed Hamas to continue targeting settlers and soldiers while
depriving Israel of the right to respond. But Hamas was clever enough to realize that if it
suspended attacks unilaterally Israel would suspend the assassinations de facto rather than risk
the world's condemnation. And, indeed, that is what happened. The result is that Hamas leaders,
who had been driven underground in August and September, began reappearing in public over
the past few months to mobilize support, recruit volunteers and otherwise rebuild their battered
organization. Needless to say, it is always easier to organize a bombing when the organizers are
able to move about freely. But the grace period Israel granted Hamas was particularly important
because Yassin needed to build support for a whole new direction: the use of female suicide
bombers, which he himself had denounced less than two years ago as immodest and a violation
of Islamic law. Had he still been underground and unable to meet freely with his followers, it
would have been much harder to persuade them that what he said two years ago no longer
applied, and that because, as he put it last Wednesday, "male fighters face many obstacles on
their way to operations," today "holy war is an imperative for all Muslims, men and women." The
culmination of this process, of course, was last week's bombing. It speaks volumes about the
EU's hypocrisy - and its disregard for Israeli lives - that it can denounce targeted killings publicly
even as its diplomats admit, off the record, that such killings were a major reason for Hamas's
four-month cessation of attacks, thereby saving the lives of untold innocent civilians. That is
equally true of the PA. But Israel's first obligation is to provide security for its citizens - even if that
means defying foreign governments which value the life of "a leading figure of a Palestinian
terrorist organization" above the lives of innocent Israelis. The evidence shows that targeted
killings work. Therefore, Israel must resume its military pressure on Hamas - and this time, keep it
up unrelentingly.
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TARGETED KILLING WAS THE MOST MORAL OPTION AVAILABLE TO ISRAEL
GOELL, YOSEF [Columnist, Jerusalem Post.] “The moral way to fight terror,” The Jerusalem
Post. February 14, 2005.
What I do know is that the Shin Bet has been largely responsible for inflicting an ignominious
defeat on those Palestinians and their organizations who persisted in following Yasser Arafat into
the four-year-long terrorist uprising in the territories. The cost in blood of those 44 months of
terrorism - until May 2004 - was approximately 3,000 Palestinians and over 1,000 Israelis dead.
According to PCATI's own figures, 362 of those Palestinian casualties were the result of those
"targeted" killings by Israeli forces (237 were literally targeted, while 125 were unintended
casualties). THE ISRAELI-Palestinian case must be viewed in context to be fully understood and appreciated. Terrorist warfare, as differentiated from guerrilla warfare, has existed in the
world for at least a century and a half. Its incidence increased in the decades following World War
II and the spread of demands for decolonialization.During this latter period a broad consensus
developed that guerrilla forces resorting to terrorist methods could simply not be defeated by
standing armies. That was the lesson to be learned from France in Algeria, France and the US in
Vietnam, and from Britain in Kenya and in various other parts of its crumbling empire. Israel, more
specifically the IDF and the Shin Bet, now seem to have disproved that axiom. But the true
picture of what actually happened on the ground was much more complex. The IDF and, to a
lesser extent, the Shin Bet had, indeed, been losing the war well into the second intifada. Even
following the outrage of the Palestinian attack on the Dolphinarium in Tel Aviv, Prime Minister
Ariel Sharon declined to order an all-out counterattack. It took the even greater outrage of the
attack on the Passover seder in Netanya to unleash the full force of Israel's power. The problem as it had been ever since Israel stopped being portrayed as the underdog - was persuading the
White House and State Department, and mainstream Israeli public opinion, of the morality of
Israel's military response. Neither the broader conflict nor Palestinian terrorism are over. But I
believe it is fair to assert that nearly all of the Israeli casualties and at least half of the Palestinian
ones could have been averted by a massive Israeli military counterattack right at the outset. We
are still living with the murderous implications of the double standards by which we are judged (by
our friends); but the policy of "targeted killings" has done much to reduce the damage from this
preventable war. THE BEST argument in favor of "targeted" killing is forcing our neutral
interlocutors to consider the alternatives. One major alternative, of course was surrendering from
the outset. Barring that, the alternative to targeted killing would have been "random" or
indiscriminate mass killing. The figures adduced above by PCATI constitute the most persuasive
case possible for the morality underlying Israel's response to Palestinian terrorism. Had the IDF
and the Shin Bet been pursuing a policy of indiscriminate killings, the figures of targeted
compared to unintended casualties would have been reversed. Such targeted killings have been
the most moral policies ever devised in the fight against brutal enemies resorting to terrorism.
Yuval Diskin, the Shin Bet in general, and the IDF deserve full credit for sticking to their guns in
devising and implementing this policy. If only our political and diplomatic leaders had displayed a
fraction of their wisdom in explaining the basic morality of Israel's exquisitely balanced policy to a
suspicious and hostile world. Morality dictates making the distinction between guilty and innocent,
which is what makes terrorism its antithesis. With this logic in mind, it is difficult to forget that
everyone, including Palestinians with no love for Israel, today agrees that Yasser Arafat's demise
constituted a crucial contribution to the abatement of hostilities in our region. Just a few months
ago we were all being told that Arafat's removal from the scene would be nothing short of
catastrophic.

11NFL4-Targeted Killing
www.victorybriefs.com

Page 74 of 182

TARGETED KILLING IS NECESSARY BECAUSE A DEFENSIVE STRATEGY WILL NOT
WORK
David, Steven R. [Associate Dean at Johns Hopkins University] “Fatal Choices: Israel's Policy of
Targeted Killing,” THE BEGIN-SADAT CENTER FOR STRATEGIC STUDIES BAR-ILAN
UNIVERSITY, Mideast Security and Policy Studies No. 51. September 2002
There is no question that Israel's policy of targeted killing has hurt the capability of its Arab
adversaries to prosecute attacks against Israel. Terrorism is essentially an offensive action,
making counter-offensive actions such as targeted killing an especially effective response. It is
exceedingly difficult for Israel to defend itself from terror attacks or to deter terror attacks by
Palestinians. In terms of defense, there are literally tens of thousands of targets in Israel for
Palestinian terrorists. Power stations, government bureaus, bus depots, airports, skyscrapers,
open-air markets and sport stadiums—the list is endless. It is impossible to defend them all,
especially against a determined adversary that can choose the time and place of attack.
Although, as discussed below, some level of deterrence of terrorism is achievable, dissuading
potential terrorists is not easy when they are eager to die for their cause. In such situations, the
best response to terrorism is to go on a counter-offensive, that is, to eliminate the terrorist threat
before it can be launched. One of the most successful means of eliminating terrorists before they
can strike is the policy of targeted killing.15 As alluded to above, Israel has achieved some
notable triumphs from its policy of targeted killing. In the 1950s, terrorist infiltration from Egypt
lessened as a result of the killing of Egyptian intelligence officers in charge of the operation. In the
1960s, Nasser's plan to build ballistic missiles capable of reaching Israel collapsed when his
German scientists fled in the wake of Israeli mail bomb attacks. Black September was all but
destroyed as a functioning terrorist organization in the 1970s, following the Israeli campaign to
avenge the Munich massacre. The 1995 Israeli assassination of Islamic Jihad leader Shikaki in
Malta undermined the effectiveness of this group for several years, as successors struggled over
policy and power.16
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TARGETED KILLING DECREASES THE EFFECTIVENESS OF TERRORIST
ORGANIZATIONS BY ELIMINATING KEY LEADERS
David, Steven R. [Associate Dean at Johns Hopkins University] “Fatal Choices: Israel's Policy of
Targeted Killing,” THE BEGIN-SADAT CENTER FOR STRATEGIC STUDIES BAR-ILAN
UNIVERSITY , Mideast Security and Policy Studies No. 51. September 2002
Several other benefits of Israel's policy of targeted killing became apparent from its heightened
practice during the second intifada. First, targeted killings have impeded the effectiveness of
Palestinian terrorist organizations where leadership, planning, and tactical skills are confined to a
few key individuals. There are a limited number of people who have the technical ability to make
bombs and plan attacks. If these people are eliminated, the ability to mount attacks is degraded.
There is some evidence that targeted killings have reduced the performance of Palestinian
operations. The large number of intercepted suicide bombers (Israelis estimate they stop over 80
percent of attempts) and poorly planned attacks (e.g. suicide bombers who appear with wires
sticking out of their bag or detonations that occur with little loss of life) indicates that there are
problems either with the organization of the operations or those available to carry them out.17
There are individual leaders whose charisma and organizational skills keep a group together. If
they are eliminated, they are not easily replaced.18 Shikaki of the Islamic Jihad falls into this
category.
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TARGETED KILLING IS EFFECTIVE
David, Steven R. [Associate Dean at Johns Hopkins University] “Israel’s Policy of Targeted
Killing,” Ethics & International Affairs 17, no. 1. 2003.
There are nonetheless strong arguments supporting the effectiveness of targeted killing. There is
little question that Israel’s policy has hurt the capability of its adver- saries to prosecute attacks.
Terrorism is essentially an offensive action, making counteroffensive actions such as targeted
killing an especially effective response. It is exceedingly difficult for Israel to defend or deter terror
attacks from Palestinians. In terms of defense, there are literally tens of thousands of targets in
Israel for Palestin- ian terrorists. Power stations, government bureaus, bus depots, airports,
skyscrapers, open-air markets, sport stadiums—the list is endless. It is impossible to defend them
all, especially against a determined adver- sary that can choose the time and place of attack.
Although some level of deterrence of terrorism is achievable, dissuading potential terrorists is not
easy when they are eager to die for their cause. In such sit- uations, the best response to
terrorism is to eliminate the threat before it can be launched. One of the most successful means
of eliminating terrorists before they can strike is targeted killing.22
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TARGETED KILLING IS EFFECTIVE WHEN LEADERS ARE KILLED
Kober, Avi [Professor Bar-Ilan University] “Targeted Killing during the Second Intifada: The Quest
for Effectiveness,” Journal of Conflict Studies. Vol. 27, No. 1.
As for as the killing of political leaders, it is true that the killing of Abu-Ali Mustafa, SecretaryGeneral of the PFLP, in August 2001 accounted for the killing of Israeli Minister of Tourism
Rehavam Zeevi as revenge two months later. However, the PFLP was a small organization, and
as such Mustafa could not be considered a significant center of gravity as far as the Palestinian
struggle against Israel as a whole was concerned. The elimination of Islamic Jihad leader, Fathi
Shikaki, in Malta in October 1995 did paralyze the organization for a few years,62 although it had
only a limited effect on Palestinian anti-Israel terror activities because of the relatively small size
and limited significance of Islamic Jihad at the time. 35 However, one cannot disregard the
correlation between Hamas’s consent to the unilaterally announced Palestinian hudna (temporary
suspension of hostilities) of 29 June 2004 and the killing of its spiritual leader Sheikh Yassin in
March 2004 and the killing of the organization’s leaders in the Gaza Strip, Abu Shanab in August
2003 and Abdel Aziz Rantisi in April 2004. Not only were Yassin and Rantisi not replaced by a
new chief leader, which both reflected and created a leadership vacuum, but Mahmoud al-Zahar
– one of the two remaining top Hamas leaders in the Gaza Strip who had escaped an attempted
TK (the other one was Sheikh Isma’il Haniyya) – for the first time expressed the organization’s
interest in taking part in the political system following Israel's withdrawal from the Gaza Strip.63
36 Hamas’ leadership feared TK so greatly that when in September 2005 Israeli Defense Minister
Shaul Mofaz warned two of its leaders, Mahmoud al-Zahar and Isma’il Haniyya, that should they
or any of the other Hamas leaders continue firing Qassam rockets to Israeli territory, "we will send
them to place where Rantisi and Yassin are,"64 Hamas announced its decision to stop firing the
rockets. These findings seem to support John Warden’s view on the effectiveness of the
decapitation of political leadership.
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TERRORISM
TARGETED KILLING OF TERRORIST LEADERS MAKES SENSE GIVEN THE STRUCTURE
OF TERRORIST ORGANIZATIONS
Gal Luft [doctoral candidate at the Johns Hopkins University's Paul H. Nitze School of Advanced
International Studies], “The Logic of Israel’s Targeted Killing,” Middle East Quarterly, Vol. X, No. 1
(Winter 2003), pp. 3-13. <http://www.meforum.org/515/the-logic-of-israels-targeted-killing>
To assess the real impact of targeted killing on the infrastructure of terrorist groups, one needs to
understand their organizational culture, psychology, and behavior. The operational branches of
organizations such as Hamas or the PIJ consist of three layers: political-military command,
intermediate level, and what can be referred to as the "ground troops." The political-military
command echelon—most of which is in the Gaza Strip—consists of a small group, no more than
a dozen activists, responsible for funding, political and spiritual guidance, and direction of the
organization's strategy. They maintain regular contact with the headquarters of terrorist groups
throughout the Arab world as well as with senior leaders of the PA and chiefs of its security
forces.[20]
The intermediate level of command is a group slightly larger in size, a few dozens in each
Palestinian city. Its members are involved in planning operations, and recruiting, training, arming,
and dispatching terrorists. The different cells are loosely connected, and their members do not
usually operate outside their area of jurisdiction. Members of this group, especially those living in
Gaza, meet frequently with the senior leadership and receive daily orders and funds to finance
their operations. Unlike members of the first group, intermediate-level activists are not so familiar
to the public, and their killing does not evoke the same rage as does the targeting of senior
leaders. For this reason, Israel has so far preferred to target as few senior leaders as possible
and focus on members of the second group.
Israel has always believed that draining the swamp is more important than fighting the
mosquitoes: the infrastructure of the terror organizations, those who initiate, plan, or facilitate
terror attacks as well recruiters, dispatchers, and fundraisers are just as culpable as those who
actually pull the trigger or detonate the bomb. Hence, members of the second group are
considered "ticking bombs" even if they are not those who personally carry out the attacks.
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TARGETED KILLING OF TERRORIST LEADERS MAKES THEM FUGITIVES WHO HAVE TO
FOCUS ON SURVIVAL RATHER THAN PLANNING ATTACKS
Gal Luft [doctoral candidate at the Johns Hopkins University's Paul H. Nitze School of Advanced
International Studies], “The Logic of Israel’s Targeted Killing,” Middle East Quarterly, Vol. X, No. 1
(Winter 2003), pp. 3-13. <http://www.meforum.org/515/the-logic-of-israels-targeted-killing>
While on the run, the Palestinian terrorist's energy is devoted to survival rather than to planning
the next attack. The terrorist detaches himself from his close circle of friends and family and
begins to live a fugitive's life. He is forced to spend each night in a different location, often
sleeping in the open field. Hours each day are wasted looking for a safe haven to spend the
coming night. Most difficult is the distance from his home and family. He knows that any contact
with his wife or parents could cost him his life. Consequently, he is completely at the mercy of his
confidants, not knowing which one of them might be an Israeli collaborator.
Booby-trapped cars and telephones increase the feeling among Palestinian militants that the long
arm of the Israeli security forces reaches their most intimate surroundings. They become nervous
and suspicious of collaborators who might live among them. A Palestinian journalist conveyed the
atmosphere of fear and confusion in the Palestinian street after Shihada's killing:
People are now looking for wanted men. They are stopping them in the middle of the street and
will now begin asking for their identification before they enter a specific residential neighborhood.
Q No one feels safe. Q How do you know who will be Shihada number two, and where the
missile will come from? Q Someone must have told the Shin Bet (GSS) that Shihada was visiting
his house; that someone must live among us, and now everyone is looking for collaborators.[23]
And they should. Despite the deep animosity toward Israel, many Palestinians are still willing to
face the risk of the death penalty the PA imposes on collaborators and provide valuable
information to the Israelis. In a society where more than half of the families live below the poverty
line, one can always find people willing to collaborate with the enemy in exchange for money or
other benefits.
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ASSASSINATION OF TERRORIST LEADERS IMPAIRS ORGANIZATIONAL FUNCTIONING
AND UNDERMINES COOPERATION BETWEEN TERRORIST GROUPS
Gal Luft [doctoral candidate at the Johns Hopkins University's Paul H. Nitze School of Advanced
International Studies], “The Logic of Israel’s Targeted Killing,” Middle East Quarterly, Vol. X, No. 1
(Winter 2003), pp. 3-13. <http://www.meforum.org/515/the-logic-of-israels-targeted-killing>
Assassinations of military leaders are traumatic events in the lives of their organizations, often
leading to a change in organizational behavior. Commanders become extremely suspicious and
cautious. They leave few traces of their whereabouts; restrict information about operational
planning to small groups of secret keepers; and recruit new members more selectively. The
paranoid environment in which terrorists operate reduces their effectiveness drastically. Trust is
the bedrock of any human activity, including terrorism. Without it, the organization becomes
disjointed; information cannot be disseminated; people do not feel part of a team; lessons are not
learned properly.
Additionally, communication between the different cells breaks down. Following the killing of
Musawi, Hizbullah squads began to maintain strict radio silence, preventing Israel from
monitoring the organization's action. In the territories, Palestinian militants who fear Israeli
eavesdropping refrain from using the telephone to communicate with each other. This leads to
further confusion and misunderstandings. Such a dynamic has a cumulative, holistic, negative
influence on the organization's effectiveness. The influence cannot be precisely measured or
even assessed by empirical tools, but it is certainly profound.
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IT IS DIFFICULT TO APPLY A CRIMINAL JUSTICE PARADIGM TO TERRORISM
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
The problem with the law-enforcement model in the context of transnational terror is that one of
its fundamental premises is invalid: that the suspected perpetrator is within the jurisdiction of the
law-enforcement authorities in the victim state, so that an arrest can be effected. What is the
situation when, according to our premise, the terrorist is in the territory of another state? The
victim state may not arrest or apprehend that person without the active assistance and support of
that other state. But what if that state is either unwilling to arrest the suspected terrorist or
incapable of doing so? Leaving aside issues of state sovereignty, and relying solely on the duty of
the victim state under international human rights law to respect the right to life, could it not argue
that it has no choice but to resort to force against the suspected terrorist? That force is absolutely
necessary to protect its civilians against unlawful violence? Obviously it could not do so in every
situation. Thus, it could not do so if its aim were to punish the suspected terrorist for past acts, or
to deter potential terrorists from acting. But what if the state has strong evidence that the
suspected terrorist is continuing to plan terrorist attacks against people in its territory? That if it
does not either apprehend or target him, there is a very strong probability that he will carry out or
organize further attacks? Would this also not be the kind of situation described by Secretary of
State Webster in his classic formulation of a state’s right to self defence? Could this not be
regarded as a situation in which it was absolutely necessary to use lethal force? To put it another
way: if the requirement of imminent danger rests on the availability of non-lethal, due process
law-enforcement measures when the danger is not imminent, does the imminency requirement
lose part of its force when such measures are unavailable?
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REGARDING TERRORISTS AS CIVILIANS UNDER TRADITIONAL INTERNATIONAL LAW IS
ABSURD
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
If we accept this narrow interpretation, terrorists enjoy the best of both worlds – they can remain
civilians most of the time and only endanger their protection as civilians while actually in the
process of carrying out a terrorist act. Is this theory, which has been termed the ‘revolving door’
theory, 100 tenable? The Inter-American Commission on Human Rights seemed to have its
doubts. 101 So do some experts. It has been argued that the contemporary definition of civilians
should rest on their inoffensive character and that civilians ‘can lose their civilian status whenever
they become “offensive” – that is, whenever they take action against military forces or their fellow
citizens’. 102 Another argument is that a ‘combatant-like’ approach based on membership in the
military wing of a group involved in hostilities, rather than on individual actions, should be adopted
in deciding whether persons may be targeted. 103
If we adopt the restricted theory, according to which international terrorists are civilians who may
only be targeted while taking a direct part in hostilities, the right of self-defence under Article 51 of
the UN Charter following an armed attack by a terrorist group may become meaningless. As any
action carried out in self-defence must comply with ius in bello, targeting the terrorists regarded
as responsible for the attack will not be lawful unless they are targeted while carrying out an
attack. This does not seem to make much sense. As noted above, none of the experts who
discussed the US response to the 9/11 attack contested that such force could be directed against
al-Qaeda members in Afghanistan.
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IT DOES NOT MAKE SENSE TO APPLY THE TRADITIONAL RULES OF INTERSTATE WAR
TO A CONFLICT WITH A TERRORIST GROUP
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
Aware of the inadequacies of a theory of self-defence which makes it unlawful to attack the very
people who threaten the state, Michael N. Schmitt argues that ‘[s]tates should not be prevented
from acting in self-defence by targeting individual terrorists simply because the mode of conflict
exists on a different level’. 104 Schmitt argues that ‘a state generally may target those reasonably
believed to represent a violent threat to it’. 105 He suggests that four factors are relevant in
determining the reasonableness of the belief that such a threat exists: the past practices of the
terrorist group; whether the group has articulated goals which suggest a long-term conflict with
the target state; whether contemporary events have exacerbated or relaxed tensions; and
whether intelligence information shows that there are activities underway which suggest that an
operation is being planned. 106
That persons who do not belong to the armed forces of a party to the conflict, or do not have
many of the characteristics of such forces, are to be regarded as civilians is understandable when
the real armed conflict involved is between states. In such a situation a theory which posits that
all persons who are not part of the fighting forces are to be regarded as civilians is not only
credible; it is essential if we are to ensure respect for the principle of distinction. In this context,
restricting the right to target civilians taking a direct part in hostilities to the actual time when they
are so engaged can be explained not only because of the need to frustrate an imminent threat,
but also on the evidentiary grounds mentioned above in the discussion of the imminency
requirement in human rights law. When a person is actually taking part in hostilities, the evidence
is before us, and we do not face difficult evidentiary issues, such as identification and credibility of
intelligence sources.
When the armed conflict is essentially between a state and the terrorist group, the theory that the
terrorists are civilians simply does not make sense. An armed conflict model of law (as opposed
to a law-enforcement model) cannot be applicable if only one party to the conflict has
combatants. If we concede, as many do, that protracted violence between an organized terrorist
group and a state may constitute an armed conflict ruled by international humanitarian law, we
have to find another, more feasible theory. Does that theory lie in regarding such a conflict as a
non-international conflict?
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SINCE 9/11 TARGETED KILLING HAS BEEN ONE OF THE PRIMARY WEAPONS IN THE
WAR ON TERROR
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
Since 9/11, Predator drones have reportedly been used dozens of times by the United States to
fire on targets in Afghanistan, Iraq, Pakistan, Yemen, and elsewhere. The targeted killing
operations have successfully killed a number of senior Al-Qaeda members, including its chief of
military operations, Mohammad Atef. President Barack Obama’s administration has not changed
the policy on targeted killings; in fact, it ordered a “dramatic increase” in the drone-launched
missile strikes against Al-Qaeda and Taliban members in Pakistan. According to commentators,
there were more such strikes in the first year of Obama’s administration than in the last three
years of the Bush administration. CIA operatives have reportedly been involved in targeted killing
operations in Yemen and Somalia as well, although in Yemen the operations are carried out by
Yemeni forces, with the CIA assisting in planning, munitions supply, and tactical guidance.
Obama has also left intact the authority granted by his predecessor to the CIA and the military to
kill American citizens abroad, if they are involved in terrorism against the United States. 4
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WITHOUT TARGETED KILLING MORE CIVILIANS WILL DIE IN TERRORIST ATTACKS
Cullen, Peter M. [Colonel US Army] “THE ROLE OF TARGETED KILLING IN THE CAMPAIGN
AGAINST TERROR,” U.S. Army War College, USAWC STRATEGY RESEARCH PROJECT.
2007
These concerns highlight some of the dilemmas that terrorism presents any democratic society. It
is part of the asymmetric advantage that terrorism enjoys. The alternatives to targeted killings,
however, can also carry significant downsides. While the apprehension of a terrorist may seem
an attractive option, it can often pose a grave risk of harm to the people conducting the arrest
operation and endanger innocent non-combatants. Perhaps, the best example of this was the
attempt by U.S. personnel to arrest senior aides to Mohammed Farah Aidid, the Somalia clan
leader in Mogadishu, in December 1993. This single operation ultimately led to the death of 18
U.S. military personnel and hundreds of Somalis, both militia members and non-combatants.35 If
targeted killing is removed as an option and arrest is precluded, the remaining alternative – letting
the terrorist continue to kill innocent civilians – is surely the least attractive moral option.
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TERRORISTS ARE RESPONSIBLE FOR ANY INNOCENTS WHO DIE AS A RESULT OF
TARGETED KILLING
Cullen, Peter M. [Colonel US Army] “THE ROLE OF TARGETED KILLING IN THE CAMPAIGN
AGAINST TERROR,” U.S. Army War College, USAWC STRATEGY RESEARCH PROJECT.
2007
It is also important to remember that the terrorists bear great responsibility for the collateral
damage associated with targeted killing operations. These fatalities are unintended deaths that
result from terrorists deliberately hiding and operating among civilians. Significant moral
responsibility for civilian casualties during targeted killing operations rests with the terrorists
themselves. Finally, it must always be remembered that the sole reason for such operations is
that the U.S. is acting in self-defense and seeking to protect its citizens from the continuing threat
of attack by terrorists. Targeted killing operations are a moral option provided earnest efforts are
taken to verify the accuracy of the intelligence upon which they are based and that the operations
are conducted in a manner to minimize civilian casualties. Nevertheless, as a matter of policy,
they should be used sparingly and only when no other reasonable alternative is available. They
must be preventive in nature, designed to forestall terrorist operations rather than as measures of
punishment or reprisal.
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TARGETED KILLING IS THE MOST EFFECTIVE TOOL IN THE WAR ON TERROR
Mayer, Jane [Staff Writer, The New Yorker.] “The Predator War” The New Yorker. October 26,
2009. http://www.newyorker.com/reporting/2009/10/26/091026fa_fact_mayer
The Predator program is described by many in the intelligence world as America’s single most
effective weapon against Al Qaeda. In May, Leon Panetta, the C.I.A.’s director, referred to the
Predator program as “the only game in town” in an unguarded moment after a public lecture.
Counterterrorism officials credit drones with having killed more than a dozen senior Al Qaeda
leaders and their allies in the past year, eliminating more than half of the C.I.A.’s twenty most
wanted “high value” targets. In addition to Baitullah Mehsud, the list includes Nazimuddin Zalalov,
a former lieutenant of Osama bin Laden; Ilyas Kashmiri, Al Qaeda’s chief of paramilitary
operations in Pakistan; Saad bin Laden, Osama’s eldest son; Abu Sulayman al-Jazairi, an
Algerian Al Qaeda planner who is believed to have helped train operatives for attacks in Europe
and the United States; and Osama al-Kini and Sheikh Ahmed Salim Swedan, Al Qaeda
operatives who are thought to have played central roles in the 1998 bombings of American
embassies in East Africa. Juan Zarate, the Bush counterterrorism adviser, believes that “Al
Qaeda is on its heels” partly because “so many bigwigs” have been killed by drones. Though he
acknowledges that Osama bin Laden and Ayman al-Zawahiri, the group’s top leaders, remain at
large, he estimates that no more than fifty members of Al Qaeda’s senior leadership still exist,
along with two to three hundred senior members outside the terror organization’s “inner core.”
Zarate and other supporters of the Predator program argue that it has had positive ripple effects.
Surviving militants are forced to operate far more cautiously, which diverts their energy from
planning new attacks. And there is evidence that the drone strikes, which depend on local
informants for targeting information, have caused debilitating suspicion and discord within the
ranks. Four Europeans who were captured last December after trying to join Al Qaeda in Pakistan
described a life of constant fear and distrust among the militants, whose obsession with drone
strikes had led them to communicate only with elaborate secrecy and to leave their squalid
hideouts only at night. As the Times has reported, militants have been so unnerved by the drone
program that they have released a video showing the execution of accused informants.
Pakistanis have also been gripped by rumors that paid C.I.A. informants have been planting tiny
silicon-chip homing devices for the drones in the tribal areas.
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TARGETED KILLKNG CAN ELIMINATE INDIVIDUALS WITH SPECIALIZED KNOWLEDGE
NECESSARY FOR TERRORIST OPERATIONS
David, Steven R. [Associate Dean at Johns Hopkins University] “Fatal Choices: Israel's Policy of
Targeted Killing,” THE BEGIN-SADAT CENTER FOR STRATEGIC STUDIES BAR-ILAN
UNIVERSITY, Mideast Security and Policy Studies No. 51. September 2002
Another clear benefit of targeted killing is keeping would-be bombers and bomb makers on the
run. When the Israelis informed the Palestinian Authority who they were after, this information
was often passed to the targeted individuals so that they knew they were being hunted. Some
voluntarily chose to place themselves in Palestinian custody to avoid being slain. The threat they
posed to Israel was consequently diminished. There are numerous accounts of others on the "hit"
list taking precautions against being killed such as sleeping in a different location every night and
not letting others know of their whereabouts.19 Even for those Palestinians who have not been
told they are being hunted, the very possibility they might be targeted is likely to cause a change
in behavior. Time and effort undertaken to avoid Israeli dragnets are time and effort not
undertaken to plan or carry out operations against Israel.
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TARGETED KILLING DETERS TERRORISTS
David, Steven R. [Associate Dean at Johns Hopkins University] “Fatal Choices: Israel's Policy of
Targeted Killing,” THE BEGIN-SADAT CENTER FOR STRATEGIC STUDIES BAR-ILAN
UNIVERSITY, Mideast Security and Policy Studies No. 51. September 2002
Targeted killing also acts as a deterrent. In one sense, it appears virtually impossible to deter
people willing and even eager to lose their life. But behind every suicide bomber are others who
might not be as ready for martyrdom. The large number of Palestinian commanders who
surrendered meekly to Israeli forces during the large-scale military incursions in the spring of
2002 lends support to the notion that many senior officials do not wish to die for their cause. It is
also reasonable to assume that there are skilled, capable Palestinians who do not engage in
terrorist operations for fear of Israeli reprisals. Most important, there is strong evidence that the
policy of targeted killing hurts Palestinian organizations to the extent to which they are willing to
alter their behavior. Israeli Prime Minister Ariel Sharon met with three Palestinian leaders (though
not Yasir Arafat) on January 30, 2002. When Sharon asked the Palestinians what they wanted
from him, first on their list was an end to targeted killings.20 Islamic Jihad and Hamas agreed to
refrain from launching attacks in pre-1967 Israel in December 2001 so long as Israel refrained
from killing its leaders. Although the cease-fire eventually broke down, their willingness to abide
by the cease-fire, even temporarily, indicates the deterrent power of targeted killing.
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TERRORIST LEADERS FEAR TARGETED KILLING
Morehouse, Matthew [University of Nebraska] “Hellfire and Grey Drones: An Empirical
Examination of the Effectiveness of Targeted Killings” Political Science Department -- Theses,
Dissertations, and Student Scholarship. Paper 8. 2011.
These data suggest that the possibility of being killed in a targeted killing is perceived by terrorist
leaders as being a real danger to themselves. Furthermore, this data demonstrates that in the
calculations of the terrorist groups, it is a safer course of action to go into major cities, thus
placing themselves at an increased risk of detection and arrest from the security forces, than it is
to stay in the countryside and risk being killed in a targeted killing. In summary, the
abovementioned information lends support to the argument that targeted killings hamper the
operations of terrorist groups, from a Rational Actor Model perspective. This would be so, due to
the fact that no seemed to be no disagreement among the terrorists on the decision, since the
organizations were presented as unitary actors in the article above.
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TARGETED KILLING UNDERMINES COHESION IN TERRORIST ORGANIZATIONS
Morehouse, Matthew [University of Nebraska] “Hellfire and Grey Drones: An Empirical
Examination of the Effectiveness of Targeted Killings” Political Science Department -- Theses,
Dissertations, and Student Scholarship. Paper 8. 2011.
It appears that the terrorists themselves consider the loss of members of its leadership to be
potentially dangerous to the cohesion of their subsidiary units. Journalists Zahid Hussain and
Jeremy Page have noted that intelligence analysts have found a trend among militants in the
region denying the veracity of reports of the deaths of their leaders in order to prevent dissension
and fights over power from developing within the ranks (2009 August 10, par. 20). The risks of
internal conflict over leadership are not solely based upon personality conflicts, but also upon preexisting intra-militant conflicts (Tufail, 2009 February 12). Furthermore, infighting is not limited to
just the Pakistani Taliban. There are examples of violent clashes among portions of the Afghani
Taliban (Afghan Islamic Press, 2008 April 12). Some of such conflicts have taken the form of
leadership conflicts (Afghan Islamic Press, 2008 April 12). Other intra-Taliban conflicts have
taken the form of conflicts over resources, such as the collection of taxes from farmers (National
Afghanistan TV, 2007 September 14; Roggio, 2010 March 6). Examples of the terrorists‟ fears
coming to fruition include the deaths of Taliban commanders Mullah Dedullah and Akhtar
Mohammad Osmani. After their deaths, the Taliban became concerned over the potential
presence of spies within their organization (Ross, 2007 May 17, par. 1-2). It was learned by
Taliban leaders that Taliban members close to the aforementioned targets passed on the location
of their whereabouts to the United States government (par. 2-12). It appears that the fear of spies
exists within the Taliban on both the Afghani and Pakistani sides of the border, with executions of
suspects occurring on a fairly regular basis (par. 13). Furthermore, concerns over spies have
begun to create “tension” within the echelons of the Taliban, with even heretofore “trusted men”
falling under suspicion (par. 14). Hence, it again appears that the use of targeted killings can
assist states in combating their enemies through creating paranoia within the organization in the
wake of a targeted killing.
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TARGETED KILLING FORCES TERRORISTS TO CHANGE TACTICS
Morehouse, Matthew [University of Nebraska] “Hellfire and Grey Drones: An Empirical
Examination of the Effectiveness of Targeted Killings” Political Science Department -- Theses,
Dissertations, and Student Scholarship. Paper 8. 2011.
Finally, it appears that targeted killings can have an influence upon changes in terrorist group
organization and strategies. For example, after the killing of Mullah Dadullah, the Taliban
leadership began to make changes to the group‟s command structure and strategies (Shahzad,
2007 August 11, par. 12-15). The first new rule was that henceforth “no members of the central
military command would work in southwestern Afghanistan” (par. 15). The second stipulation was
that command, control, and strategizing would be devolved to the district-level “group
commanders” (par. 15). Official district-level strategies would only be passed one from the “group
commander” to his regional Taliban “governor,” who would then pass it on solely to the central
military command (par. 15). The central command would use this information in order to “develop
a broader strategy for particular regions” (par. 15). Thirdly, “the Taliban would discourage
personality cults like Dadullah‟s, as the death of a „hero‟ demoralized his followers” (par. 15).
Finally, the Taliban devolved its media contact structure, by dividing it among four separate
regional representatives (par. 15). This was done as a way to prevent the volume of information
disclosed in the media representative were to be captured (par. 15). These data suggest that the
leadership of the terrorist groups must consider targeted killings, and their aftermath, to be a
credible threat to the efficacy of their organizations.
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THE U.S. SHOULD CONTINUE TO USE TARGETED KILLING
Morehouse, Matthew [University of Nebraska] “Hellfire and Grey Drones: An Empirical
Examination of the Effectiveness of Targeted Killings” Political Science Department -- Theses,
Dissertations, and Student Scholarship. Paper 8. 2011.
In consideration of the evidence found during the course of this study, it is recommended that the
United States government increase and geographically expand its utilization of targeted killings
for combating terrorism. Granted, the quantitative data does demonstrate that increases in the
number of targeted killings results in increases in the numbers of terrorist attacks and the number
of fatalities from such attacks. However, one must also keep in mind that there has not been
another major terrorist attack in the United States since 9-11, and that targeted killings may have
played a crucial role in preventing such an occurrence. Furthermore, the qualitative data
demonstrates that targeted killings are deemed to be a threat to the terrorists‟ lives, at least in
their own minds. In addition, it has been demonstrated that targeted killings have hindered
terrorist operations in the past, having forced them to change standard operating procedures,
organizational structures, instigated power vacuums which have resulted in intra-group conflicts,
etcetera. Hence, based upon the evidence, it is recommended that the United States government
continue to utilize targeted killings, and to furthermore expand the scope of its program.
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THE ALTERNATIVE METHODS IN THE WAR ON TERROR ARE WORSE THAN TARGETED
KILLING
Statman, Daniel [Professor of Philosophy University of Haifa] “TARGETED KILLING” University
College London. http://www.ucl.ac.uk/~uctytho/StatmanTargetedKilling.html
The moral legitimacy of targeted killing becomes even clearer when compared to the alternative
means of fighting terror—that is, the massive invasion of the community that shelters and
supports the terrorists in an attempt to catch or kill the terrorists and destroy their infrastructure.
This mode of operation was adopted, for example, by the U.S. and Britain in Afghanistan and by
Israel in its “Operation Defensive Shield” carried out after the terrorist Passover massacre in
March 2002. While many claim this method to be morally preferable to targeted killing—likely
because it bears more of a resemblance to “real” war—I believe the opposite to be true. First,
invading a civilian area inevitably leads to the deaths and injury of far more people, mostly
innocent people, than careful use of targeted killing. Second, such actions bring death, misery,
and destruction to people who are only minimally involved (if at all) in, or responsible for, terror or
military attacks, whereas with targeted killing, collateral damage is significantly reduced (though
not prevented altogether). Hence, targeted killing is the preferable method not only because, on a
utilitarian calculation, it saves lives—a very weighty moral consideration—but also because it is
more commensurate with a fundamental condition of justified self-defense, namely, that those
killed are responsible for the threat posed. Members of the Hammas in Gaza are far more
responsible for the threat of terror to Israel than their non-activist neighbors are; hence it is
preferable from a moral standpoint to target the former directly rather than invade Gaza and
inevitably cause great injury to the latter and general population.
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PREDATOR DRONES
DRONE TECHNOLOGY CAN MORE EASILY IDENTIFY ENEMY TARGETS WHEN THEY ARE
TRYING TO BLEND IN WITH CIVILIAN POPULATIONS
Kenneth Anderson [Prof. of Law, Washington College of Law, American University], “'Efficiency'
Jus in Bello and 'Efficiency' Jus Ad Bellum in the Practice of Targeted Killing Through Drone
Warfare?” Draft for Penn Conference on Targeted Killing (April 16, 2011). Available at SSRN:
<http://ssrn.com/abstract=1812124>
Drones are mostly a response, a fix and a counter – the usual attempt by the US to find a
technological solution to a behavioral problem on the other side, one that is illegal but to which
the US will not respond, for example, by engaging in reciprocal behavior. It is reactive – and one
of the difficulties of all such technologies is that it is far easier for an adversary willing to violate
the laws of war to find new ways to engage in new behavioral violations that it is for the US to
come up with new technological counters.
Witness, for example, the current problems that NATO is having in Libya as this is written.
Entirely predictably, Gaddafi’s forces have abandoned their death-trap tanks for pickup trucks,
“technicals,” and other means of fighting by which they blend into the civilian population, making it
difficult for NATO to distinguish them. They did so within a week or so of aerial targeting. But
conventional jet aircraft, even helicopters, do necessarily or easily allow the “loiter” time that
makes for good identification of enemy targets that are hiding among civilians and using civilian
transport. The loiter time of a drone is probably its chief virtue – not replicable by manned aircraft.
Gathering this intelligence from the air, combined with robust intelligence on the ground, is the
predicate for being able to disentangle combatant from civilian, and even friend from foe
(considering NATO’s recent friendly fire difficulties in Libya) – and drones have an unexcelled role
in part of that.
It would thus be unsurprising if NATO asked the US for drone aircraft for such surveillance – but
driven by the unlawful commingling of Gaddafi’s forces with the civilian population. And from
there it is a relatively small step to asking that drones target with weapons, because it will be both
vastly more effective in attacking Gaddafi’s irregular forces as well as protecting civilians. At the
same time, there is a serious question as to whether NATO will have the capability of exercising
the rigorous protocols for assessing collateral damage that the US undertakes and which is
separate from the drone technology and not easily visible. NATO attacks are almost certainly less
accurate and cause more collateral damage than the equivalent US attacks.
Perhaps things will unfold very differently in Libya; the US clearly has no great desire to divert
drone resources there. The broader point remains. Surveillance and weaponized drones allow
long periods of watching and waiting that allow far more exacting determinations of targets – but
they respond to the enemy’s inevitable decision to abandon conventional war and move to a form
of guerrilla and irregular war and finally to lawfare. They will search for the weaknesses of drone
technology – perhaps to be able to foil or counterattack them, but far more likely by figuring out
still better ways to use the civilian population as shields. In this special sense, drones are as
much an indication of weakness in fending off illegal tactics as they are a sign of strength. That
does not make them any less useful or vital – but it shows just how difficult the US finds
responding to lawfare-driven tactics. Drone warfare, far from being a way of reaching to find new
ways to undermine the laws of war, is actually an attempt, at least partly, to find a technological
way to maintain our moral and legal scruples.
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THE WORRY THAT TECHNOLOGY WILL MAKE IT TOO EASY TO USE MILITARY FORCE IS
OVERSTATED
Kenneth Anderson [Prof. of Law, Washington College of Law, American University], “'Efficiency'
Jus in Bello and 'Efficiency' Jus Ad Bellum in the Practice of Targeted Killing Through Drone
Warfare?” Draft for Penn Conference on Targeted Killing (April 16, 2011). Available at SSRN:
<http://ssrn.com/abstract=1812124>
Despite the difficulties of locating the “efficient level (amount? kind?)” of resort to force, however,
one might still say that no matter what, the more efficient targeted killing through drone warfare is
in the jus in bello sense, the more difficulty it poses for efficiency in the resort to force - in a
slightly different way. Let me put the proposition as I have had it put to me in a variety of different
academic settings by some very smart interlocutors. It is an argument found not infrequently in
journalism, academic accounts, and elsewhere, but let me take two examples of its formulation:
• The problem with targeted killing with drones (said the human rights lawyer) is that it
allows the US to overcome the constraints of geography and makes it too easy for it to
resort to force. It no longer, he added, has to fight its way across the ground to attack
people it regards as terrorists; it can simply fly over and fire missiles at them.
Now, I do not believe this is an accurate assessment of what one can do with targeted killing
using drones. (I was somewhat surprised in the event that a human rights lawyer would be
concerned about whether the US would resort to force, rather than how it conducted itself if it
did.) It is also unclear why this is so different from other advances in technology in war starting
with the airplane, but again we have discussed this above. Finally, it is also unclear why it is that
it is bad if the US (assuming that it will indeed reach it enemies one way or another) does not fight
its way through hostile terrain, both for its sake and for the sake of civilians who might well be
caught up in ground fighting. The general theory of counterinsurgency says that one must control
territory and population to win in the long run; drones are highly useful in this setting as are
special operations, as part of the effort to gain terrain and population. Counterterrorism theories
counter that this is not necessarily so where the terrorist group is not indigenous to the area but
merely taking safe haven; all the better if drones can skip over the geography.
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SMALL SCALE INTERVENTIONS SAVE THE ENORMOUS HUMAN AND RESOURCE COSTS
OF CONVENTIONAL CONFLICTS
Kenneth Anderson [Prof. of Law, Washington College of Law, American University], “'Efficiency'
Jus in Bello and 'Efficiency' Jus Ad Bellum in the Practice of Targeted Killing Through Drone
Warfare?” Draft for Penn Conference on Targeted Killing (April 16, 2011). Available at SSRN:
<http://ssrn.com/abstract=1812124>
Additionally, it is not obvious that the right amount of resort to force should be measured by the
number of times one undertakes it. That seems to me so, particularly if each of those instances is
vastly smaller in its quantum of force and, even more importantly, if there is some reason to think
on an opportunity cost basis that vastly greater conflict and harms have been averted. In practical
terms today, we might evolve through targeted killing and drone warfare to less conventional war
on a large scale, and more small-scale interventions through these new technologies, conducted
by special operations forces of military, or CIA, or both – consisting of highly individuated
targeting operations. These small-scale operations might backfire and produce bigger conflict,
blowback and many bad things. But maybe they will spare us many immense miseries of largescale war.
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MANY REPORTS INDICATE THAT DRONE STRIKES IN PAKISTAN DO NOT RESULT IN
EXCESSIVE CIVILIAN CASUALTIES, AND THOSE THAT DO OCCUR ARE LARGELY DUE
TO THE USE OF CIVILIANS AS HUMAN SHIELDS
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
In contrast to reports of high numbers of apparently excessive deaths, others report that some
600 people have been killed “in northwestern Pakistan since August 2008, including around 400
militants” 102 (which would be a ratio of some two targetable persons to one), and Senator John
Kerry has stated that drones had been successful in combating al Qaeda and have resulted in
minimal collateral damage. 103 Still others claim that only ten percent of the persons killed are
“civilians.” 104 Part of the problem involves access to all relevant facts and the characterization
and later identification of persons as “civilians,” especially since civilians who take a direct and
active part in hostilities can be targeted. Another problem involves proper application of the
customary norm reflected in Article 51(7) of Geneva Protocol I. Article 51(7) recognizes that
[t]he presence or movements of the civilian population or individual civilians shall
not be used to render certain points or areas immune from military operations, in
particular in attempts to shield military objectives from attacks or to shield, favour
or impede military operations. The Parties to the conflict shall not direct the
movement of the civilian population or individual civilians in order to attempt to
shield military objectives from attack or to shield military operations. 105
In view of this well-known admonition, if al Qaeda and Taliban fighters purposely intermix with
civilians who take no active part in hostilities in an effort to shield themselves, they are violating
the prohibition of use of human shields and resultant deaths of civilians can be their responsibility
if targetings of al Qaeda and Taliban fighters are otherwise reasonably necessary under the
circumstances. Nonetheless, Article 51(8) affirms that “[a]ny violation of these prohibitions shall
not release the Parties to the conflict from their legal obligations with respect to the civilian
population and civilians.” 106 Were some of the civilian deaths attributable to al Qaeda and
Taliban fighters intermixing with civilians in order to shield themselves? Were some of the
civilians even “voluntary shields?” 107 If so, were target selections and actual targetings in such
circumstances adequately attentive to principles of reasonable necessity and proportionality? A
mere listing of the number of civilian deaths during a given time period does not allow full
consideration whether some “civilians” were taking a direct and active part in hostilities, whether
some were intermixed with al Qaeda and Taliban fighters who used them as shields, 108 and
whether other features of context were relevant with respect to application of principles of
reasonable necessity and proportionality.
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DRONES ATTACKS AND MORE EFFECTIVE AND BETTER RESPECT HUMAN RIGHTS
COMPARED TO ALTERNATIVES
Wittes, Benjamin [Senior fellow in Governance Studies at The Brookings Institution and codirector of the Harvard Law School- Brookings Project on Law and Security] “Drones Are a
th
Challenge — and an Opportunity,” Cato Unbound. January 11 , 2012. http://www.catounbound.org/2012/01/11/benjamin-wittes/drones-are-a-challenge-and-an-opportunity/
Drones are a weapon like any other weapon. Their evolution is the latest step in a very long chain
of the development of lethal technologies—virtually all of which involve the attempt to augment
one’s offensive capability while at the same time minimizing one’s exposure to risk during attack.
Indeed, the entire history of weaponry is really a history of decreasing the value of distance as a
defense and of creating ever more remote opportunities to attack. The first Australopithecus who
picked up a rock to strike one of his fellows learned that he didn’t have to use his hand. The spear
gave one of his descendants the ability to impale at whatever distance he could throw. The arrow
extended that distance still further—and thereby increased the attacker’s accuracy and his safety
even more. The gun, the artillery shell, the air strike, and the Predator drone all follow this basic
pattern. As drones become smaller, more lethal, and more autonomous, they do present unique
challenges. But it is very wrong to think about their novelty, as Cortright seems to, as all or mostly
bad. Indeed, the field of robotics offers huge advantages both from the point of view of the
effectiveness of military operations and from the point of view of human rights. On the military
effectiveness side of the ledger, the logic of developments in weaponry that increase one’s own
lethality—allowing targeting at the highly individualized level—while protecting one’s forces, may
not persuade Cortright, a professor of peace studies, but it will tend to move commanders who
have missions to accomplish and who have a fundamental obligation to their own troops not to
expose them to undue risk.
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THE ALTERNATIVES TO TARGETED KILLING LEAD TO MORE INDISCRIMINATE KILLING
Wittes, Benjamin [Senior Fellow in Governance Studies at The Brookings Institution and codirector of the Harvard Law School- Brookings Project on Law and Security] “Drones Are a
th
Challenge — and an Opportunity,” Cato Unbound. January 11 , 2012. http://www.catounbound.org/2012/01/11/benjamin-wittes/drones-are-a-challenge-and-an-opportunity/
The same features that make drones attractive to commanders also make at least some uses of
them attractive on human rights grounds. As Kenneth Anderson, who helped lead the
international NGO campaign against land mines, has written:
Advancing technology allows for more discrete surveillance and, therefore, more precise
targeting, which is better able to minimize collateral civilian damage—a good thing for those who
do not want to kill innocent civilians. Indeed, humanitarians have long called on advanced
militaries to shift from designing more destructive weapons systems to designing more
discriminating ones, and weapons designers have been seeking to comply over decades. There
is something perverse about now criticizing their evolving efforts as making war so much less
destructive and so discriminating as to be too easy to undertake.
Indeed, Cortright may argue that “terrorism is more a political and law enforcement challenge
than a threat that can be addressed by military means,” but it is worth remembering that the
opposite of targeted killing is not usually law enforcement. It is often less-targeted—that is, more
indiscriminate—killing. The important flip side to Cortright’s anxiety that drones will lower our
inhibition to go to war is that drones can also limit the scope and scale of military action. The
United States is not going to take a hands-off approach to states like Pakistan and Yemen, where
law enforcement is not a feasible option. Drone warfare permits a highly calibrated military
response to situations in which the alternative may involve not lesser but far greater uses of
military violence. This is a good trade. Conversely, drones also allow militaries to contemplate
certain humanitarian interventions where they might never contemplate risking actual forces;
consider whether the recent NATO Libyan intervention—which probably saved a considerable
number of lives—would have been politically possible had U.S. forces been seriously at risk.

11NFL4-Targeted Killing
www.victorybriefs.com

Page 101 of 182

DRONES DO NOT MAKE THE USE OF FORCE MORE LIKELY
Elkus, Adam “Weapons Don’t Make War,” [Associate Editor at Red Team Journal and a
contributor to the ThreatsWatch project.] Democracy Arsenal. December 05, 2011.
http://www.democracyarsenal.org/2011/12/weapons-dont-makewar.html?utm_source=twitterfeed&utm_medium=twitter
While there are certainly problematic issues with the emerging military robotics revolution,
weapons do not make war. It is likely that future historians will look back on today’s speculations
about drones with the same bemusement military historians regard H.G. Wells’ writings about
unstoppable strategic bombing today. Human beings make war. Force—whether executed by a
human or a robot—is a function of politics and policy. Drones do not change this reality. Unless
one is describing Skynet, there is no taking the human being “out of the loop.” Human beings still
remotely pilot today’s unmanned aerial systems, and even autonomous systems would still be the
creation of human designers and programmers. Tactically or even operationally autonomous
systems would still be subordinated to a military chain of command. To be sure, evolution of
unmanned aerial systems pose legal and moral problems, such as issues over accountability,
compliance with the rules of engagement, and dealing with negative public perceptions. But the
introduction of airpower (and other weapons throughout history) caused similar ethical
dilemmas—many of which have yet to be resolved. Many critiques of drone targeting are really
critiques of airpower writ large that could have been stated with contextual fidelity at many other
points in modern military history. As a certain dead Prussian informed us, war is political
intercourse, with the addition of violence. Weapons are used because a given set of political and
cultural mores and policy decisions set the stage for their employment. Drones did not fly
themselves to Waziristan, but were animated by a domestic political and strategic consensus
about the utility of killing enemies of the state with standoff firepower. And in that respect they
differ little from the conditions under which we use existing technologies.
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DRONES DO NOT “DESENSITIZE” US TO WAR ANY MORE THAN OTHER TACTICS
Elkus, Adam “Weapons Don’t Make War,” [Associate Editor at Red Team Journal and a
contributor to the ThreatsWatch project.] Democracy Arsenal. December 05, 2011.
http://www.democracyarsenal.org/2011/12/weapons-dont-makewar.html?utm_source=twitterfeed&utm_medium=twitter
Perhaps the most persuasive critique of drones is that they desensitize us to the costs of war by
allowing us to target without risk. But such analysis has seemingly forgotten the mid-90s debate
over “post-heroic warfare” in the airpower-centric humanitarian interventions of the 1990s. The
capability to wage war with minimal risk goes back to the post-WWI British policy of air control,
the standoff bombing of those challenging imperial rule in the Crown’s backwater. Despite the
nearly century-long prevalence of airpower, we have not become numb to war. Witness, for
example, the powerful desire for retribution after the 9/11 attacks and its impact on domestic and
international policy. Airpower—drones included—has not erased emotion from war because war
is a complex mixture of irrational forces (emotion, hatred, and enmity), chance (friction and the
fog of war) and rational policy. And as long as humans are involved in conflict, these forces will
continue to exert themselves on the theory and practice of war. This does not mean that we won’t
regret our emotions after the end of hostilities, but placid push-button war is unlikely. Just ask the
drone pilots who experience significant emotional turmoil from the consequences of their strikes.
There is also something erroneous in the idea that targeting at a distance itself is somehow alien
to war’s true nature. As Lukas Milevski observed, popular ideas of “real” war in the West always
seem to focus around the idea of two sides on a field contesting the day. But while battle
avoidance may be alien to the History Channel ideal of war, it is not alien to war itself. With very
few exceptions, every disruptive technology with military utility is initially decried as cowardly
before being integrated into standard operating procedure.
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TARGETED KILLING AS ASSASSINATION
LEADERS OFTEN PLAY A VITAL ROLE IN MILITARY ACTION AND THUS SHOULD NOT
ENJOY NON-COMBATANT IMMUNITY
Stephen Kershnar [Prof. of Philosophy, State University of New York, Fredonia]. "THE MORAL
ARGUMENT FOR A POLICY OF ASSASSINATION." Reason Papers 27. (2004): 43-66. Web. 24
Jun 2011.
National leaders who help to launch unjust aggressive campaigns should be considered
combatants. A combatant is a person who is a causal and logical agent of the project to destroy
his enemy or his enemy’s capacity to fight. 7 The causal condition ensures that a person is a
combatant with regard to the relevant aggressive campaign, the logical condition ensures that the
person has a role closely connected to the aggression. The notion here is that certain roles have
necessary conditions and these conditions affect the moral status of intentionally killing or
disabling the role occupant during a military campaign. The leaders sometimes cause the attack
on others. This can be seen in that but for their actions, the aggressive campaign would not have
occurred. Also, in virtue of their role in intentionally promoting unjust aggression the leader has
adopted a role that is inextricably military aggression.
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NATIONAL LEADERSHIP ROLES ARE CLOSELY LINKED TO A NATION’S USE OF
VIOLENCE, SO LEADERS SHOULD BE CONSIDERED COMBATANTS
Stephen Kershnar [Prof. of Philosophy, State University of New York, Fredonia]. "THE MORAL
ARGUMENT FOR A POLICY OF ASSASSINATION." Reason Papers 27. (2004): 43-66. Web. 24
Jun 2011.
The above accounts of roles are not merely context-specific but also nation-specific. Since the
leadership position is a national one, at least in the assassination context, the convention that
determines its constitutive conditions will relate to the collective understanding. The collective
understanding in turn will be a function of the country’s central projects or organizing goals.
Where these include violence, whether as a means or an end, the position will have a necessary
link to violence. This is because the position will necessarily refer to an entity that has a
conceptual link to violence. For example, the Nazi regime was conceptually linked to certain
political doctrines and to protecting, and likely promoting, these doctrines via intra- and
international force. Almost all leadership positions have such a link to violence since one of the
main reasons for a forming a state is to protect its citizens against external and internal
aggression. Hence, upon the onset of violence the leader of a warring country is a combatant
because he has the proper logical and causal link to the violence.
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THE MAJOR JUSTIFICATIONS FOR NON-COMBATANT IMMUNITY DO NOT APPLY TO
LEADERS
Stephen Kershnar [Prof. of Philosophy, State University of New York, Fredonia]. "THE MORAL
ARGUMENT FOR A POLICY OF ASSASSINATION." Reason Papers 27. (2004): 43-66. Web. 24
Jun 2011.
The reasons behind noncombatant immunity also support identifying leaders of unjust aggressive
campaigns as combatants. First, the leaders are often not morally innocent in that in many cases
they have voluntarily chosen to enable violent attacks on other countries to take place. Second,
defeating them is an integral part of self-defense in the same way that shooting a person whose
job it is to direct mortar fire is a legitimate part of self-defense. In addition, since the US has not
signed any international treaty banning the assassination of foreign leaders, a promise-based
account of ban on assassination does not apply. The case for leaders of just aggressive
campaigns is considerably more complex. If there are any reasons, and I doubt that there are, to
treat soldiers who are part of a just campaign as being legitimate targets, these will also apply to
the leaders of the campaign. One explanation of why these soldiers are not legitimate targets is
that in the context of war their moral rights are weakened or lost (relative to their opponents) only
if they are both combatants and participants in an unjust campaign.
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NATIONAL LEADERS OFTEN INITIATE AGGESSION AND THEREFORE MAY BE
CONSIDERED A THREAT
Stephen Kershnar [Prof. of Philosophy, State University of New York, Fredonia]. "THE MORAL
ARGUMENT FOR A POLICY OF ASSASSINATION." Reason Papers 27. (2004): 43-66. Web. 24
Jun 2011.
In some cases, national leaders are not merely causal links in an aggression campaign but
intentionally originate (or co-originate) an unjust military campaign. If persons intentionally
originate an unjust military campaign against others then intuitively they seem to be unjust
threats. This is similar to the way in which Mafia leaders who hire subcontractors who hire
contractors who hire hit men intuitively seem to be legitimate targets of self-defense (at least
where disabling them will eliminate the threat). There is a difficult question of why the many
intermediate agents who plan and carry out the campaign do not result in the leaders being
insufficiently close to the threatened harm. However, our intuition that the persons who
intentionally originate aggression are threats is so strong here that the criterion for closeness
should be chosen, at least in part, by its ability to classify such persons as threats.
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ASSASSINATING TYRANNICAL LEADERS MAY SAVE COUNTLESS LIVES AND OPTIMIZE
CONSEQUENCES
Stephen Kershnar [Prof. of Philosophy, State University of New York, Fredonia]. "THE MORAL
ARGUMENT FOR A POLICY OF ASSASSINATION." Reason Papers 27. (2004): 43-66. Web. 24
Jun 2011.
In some cases the assassination of such leaders will bring about the best results. If a government
ought to be removed from power, an assassination can save an enormous number of lives. For
example, an early assassination of Adolph Hitler, Mao Tse-Tung, the leaders of the Pol Pot
regime, or Saddam Hussein would each have saved hundreds of thousands of persons killed by
internal policies, war or the effects of war. For example, in the 20 th Century the governments of
the Soviet Union, People’s Republic of China, Nazi Germany, and Cambodia killed approximately
61 million, 35 million, 21 million, and 2 million respectively. 36 In addition, from 1900-1988,
governments have killed nearly 170 million people, not counting killings that are part of a war
effort. 37 These genocidal campaigns would probably have been avoided had the leader or small
number of leaders been killed. For example, it is not clear that a leader other than Adolph Hitler
would have so relentlessly pushed for the extermination of the Jews. And with the possible
exception of Adolph Hitler, assassinations of such past leaders wouldn’t have violated the
people’s right to self-determination since such leaders were not elected and in some cases it is
controversial whether they would have had the support of the majority of citizens. Even if a
person rejects the central tenet of consequentialism, i.e., she thinks that the right action is not that
which maximizes the good, there still appear to be cases in which injustice is permissible where it
prevents staggering levels of unjust slaughter. The assassination of tyrannical and dangerous
foreign leaders would likely be a paradigm of such cases. This is not to argue that the
consequentialist approach to assassination is correct, but merely to that to the extent to which
consequentialist considerations are relevant they sometimes permit assassination. This relates to
my strategy which to show that each of the three main theories about the way in which war may
be fought allow that in some cases national leaders may be assassinated.
This is likely true whether the value of consequences is a function of utility or a more complex
function that includes such factors as desert, objective-list interests, and desire fulfillment. This is
because the government killing or injury to innocent persons produces less objective-list elements
and desire fulfillment. This result occurs regardless of whether interest-satisfaction is calculated
via a focus on average or total interest-satisfaction or a system that allows for the diminishing
marginal value of persons (or, more accurately, the diminishing marginal value of the interestsatisfaction of successive persons). 38 This is true so long as the victims of government killing do
not have less than average levels of interest-satisfaction. 39 Given the tendency of these
governments to target groups that on average are flourishing, e.g., political opponents, rich
farmland owners, Jews, this seems likely. Even rule-consequentialist theories might allow such
assassinations since the best rule might be: assassinate leaders who are committing or highly
likely to commit genocide or mass murder and whose killing will not cause a catastrophe or
prevent the bringing about of some important set of benefits.
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THE RISK TO U.S. LEADERS AND REPUTATION FROM TARGETED KILLING IS
OUTWEIGHED BY ITS BENEFITS
Stephen Kershnar [Prof. of Philosophy, State University of New York, Fredonia]. "THE MORAL
ARGUMENT FOR A POLICY OF ASSASSINATION." Reason Papers 27. (2004): 43-66. Web. 24
Jun 2011.
Such a policy puts U.S. leaders at risk but the expected loss (the value of a particular leader
multiplied by the likelihood that he will be killed) pale in comparison to the lives that may be
saved. This calculation does not significantly change when we also consider the damage to the
US’s international reputation, the likely misuse of the policy both by the US and others, and the
internal strife caused by the use of assassination. My argument here rests on an empirical claim
that there are enormous expected net gains to be had from a policy of permitting assassinations.
This is particularly true where the targets are those reasonably believed to be likely to cause an
unnecessary war, engage in genocide or other forms of mass killing, or promote catastrophic
economic policies (especially agricultural ones). 40 For example, the leadership of Hitler caused
the unnecessary death of millions and an incredible loss in well being for hundreds of millions. An
extended defense of this claim would involve an empirical study of the expected costs and
benefits of a policy of assassination. Such a study would have to take into account the reliability
of the US government in identifying genocidal leaders and proponents of international aggression.
Such an exploration is beyond the scope of this essay.
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DESPITE THE EXECUTIVE ORDER BANNING ASSASSINATIONS, PRESIDENTS HAVE
AUTHORIZED THEIR FUNCTIONAL EQUIVALENT MANY TIMES
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
However, following the 1998 bombings of the American embassies in Kenya and Tanzania, and
on the basis of a (secret) favorable legal opinion, President Bill Clinton issued a presidential
finding (equivalent to an executive order) authorizing the use of lethal force in self-defense
against AlQaeda in Afghanistan. Shortly thereafter, seventy-five Tomahawk cruise missiles were
launched at a site in Afghanistan where Osama Bin Laden was expected to attend a summit
meeting. Following the attacks of September 11, 2001, President George Bush reportedly made
another finding that broadened the class of potential targets beyond the top leaders of Al-Qaeda,
and also beyond the boundaries of Afghanistan. Secretary of Defense Donald Rumsfeld ordered
Special Operations units to prepare a plan for “hunter killer teams,” with the purpose of killing, not
capturing, terrorist suspects. Using the war paradigm for counterterrorism enabled government
lawyers to distinguish lethal attacks on terrorists from prohibited assassinations and justify them
as lawful battlefield operations against enemy combatants, much like the uncontroversial targeted
killing of Japanese Admiral Isoroku Yamamoto while he was traveling by a military airplane during
World War II. According to reports, President Bush also gave the CIA, and later the military,
authority to kill U.S. citizens abroad if there was strong evidence that an American was involved
in organizing or carrying out acts of terrorism against the United States or U.S. interests.
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TARGETED KILLING IN INTERNATIONAL LAW
BECAUSE TARGETED KILLING PROTECTS CITIZENS WHEN THE UNITED NATIONS IS
INCOMPETENT TO DEAL WITH THE THREAT, IT MAY BE LEGAL UNDER INTERNATIONAL
LAW
Thomas B. Hunter (intelligence analyst with the Defense Intelligence Agency, MA in
Unconventional Warfare, American Military University; MA International Security Studies,
University of St. Andrews). "Targeted Killing, Self-defense, Preemption, and the War on
Terrorism," Operational Studies, April 29, 2005.
<http://www.operationalstudies.com/mootw/Targeted%20Killing%20Research%20PaperOS.pdf>
The right of a nation to take action to defend itself is spelled out in Article 51 of the United Nations
Charter, which states:
Nothing in the present Charter shall impair the inherent right of individual or collective
self-defence if an armed attack occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to maintain international peace and
security. Measures taken by Members in the exercise of this right of self-defence shall be
immediately reported to the Security Council and shall not in any way affect the authority
and responsibility of the Security Council under the present Charter to take at any time
such action as it deems necessary in order to maintain or restore international peace and
security. 9
Many nations have cited Article 51 as their primary right to undertake unilateral military actions,
citing the requirement of self-defence, with or without UN approval. This has, in some cases,
worked out well for the acting state (resulting in little to no argument in the UN), and in some
cases, as with the Israeli attack on Iraq, with international condemnation.
So, it appears clear that the concept of self-defense, even as defined in Article 51, is a flexible
concept. As Thomas Frank astutely concludes in his book Recourse to Force:
When the facts and their political content are widely seen to warrant a preemptive of
deterrent intervention on behalf of credibly endangered citizens abroad, and if the UN
itself, for political reasons, is incapable of acting, then some use of force by a state may
be accepted as legitimate self defense with the meaning of Article 51. 10
The recourse to targeted killing (in itself, preemption), then, may be viewed a legitimate selfdefense in the war against terrorism. As the threat is often transnational and asymmetric, the UN
is institutionally and materially not equipped to deal with each terrorist threat as it arises. Thus,
nations are largely left on their own to resolve the problem.
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INTERNATIONAL LAW PROBLEMATICALLY TREATS TERRORISTS LIKE NONCOMBATANTS IN MANY INSTANCES
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
Soldiers are vulnerable solely because they are members of their nation’s armed services. Their
vulnerability has nothing to do with the threat the pose personally. Instead, they are part of a
collective, organizational threat that waxes and wanes during warfare. As adversaries judge the
threat their enemies pose, they formulate their military strategy and tactics accordingly. The war
convention assumes a clear, consistent and ﬁxed deﬁnition of combatant. Ordinarily, a uniform or
insignia is the sole indication of organizational afﬁliation. Without one or the other, it is impossible
to determine an actor’s status, his or her degree of vulnerability, or the rights and protections
individuals enjoy as either combatants or noncombatants. Un-uniformed combatants, however,
can change status almost at will and, as a result, enjoy a unique advantage during a guerrilla war
or insurgency. On the battleﬁeld and bearing their arms openly, they are combatants. Off the
battleﬁeld, they hide their arms and seemingly revert to noncombatant status. Without uniforms
or insignia, it is impossible to identify ununiformed militants as combatants. They not only melt in
with those around them but suddenly seem to acquire their status as well. In practice and in
principle, these ﬁghters become civilians. Their ﬂuid and amorphous status lies at the heart of the
argument that Stein and other ﬁerce opponents of named killings make: lacking ﬁrm status as
combatants, guerrillas, militants, terrorists and others without uniforms must be civilians.
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TARGETED KILLING ALLOWS THE ARMED FORCES TO IDENTIFY COMBATANTS WHEN
THEY FAIL TO ABIDE BY INTERNATIONAL NORMS REQUIRING THAT THEY WEAR
UNIFORMS
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
In spite of the ease in which un-uniformed guerrillas seemingly shed and shift their status, it
cannot be that they are no longer combatants simply because they leave the scene of a battle
and discard, as it were, the only earmarks of combatant status. Once a combatant, by whatever
criteria and including the lax conditions of Protocol I, guerrillas, militants and insurgents remain
combatants whether on the battleﬁeld or off. They never leave the armed forces that are party to
the conﬂict. As such, the problem is primarily one of properly identifying combatants in the
absence of uniforms or other markings. Here is where ‘naming’ is useful: if one cannot determine
organizational afﬁliation by uniforms or insignia, it is reasonable, indeed imperative, to turn to
alternative methods. Naming does not imply guilt or impute ‘special responsibility’ as Statman
claims, but establishes afﬁliation in the same way that uniforms do. Naming combatants is
considerably more difﬁcult than recognizing them by uniform and so demands careful intelligence
to allow an adversary to assemble a list of individuals afﬁliated with their enemy’s armed forces.
Armed with this list and a reasonable method of ascertaining a person’s identity, it is then
possible to establish combatant status. At that point, a named, un-uniformed combatant is as
vulnerable as one in uniform; both may suffer harm as adversaries defend themselves.
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TARGETED KILLING DOES NOT ARBITRARILY DEPIVE INDIVIDUALS OF THEIR RIGHT TO
LIFE
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
An otherwise lawful targeted killing in self-defense during relative peace or during war would not
constitute a violation of the human right to life, which merely guarantees freedom from being
“arbitrarily” deprived of life, 65 since it would be rational with re- spect to a person actively
participating in and taking a direct part in armed attacks (including a person who is planning or
directing such attacks), policy-serving, and reasonably necessary. With respect to the application
of protections under human rights law, there is an additional requirement that too many
textwriters overlook. For example, under Article 2, paragraph 1, of the International Covenant on
Civil and Political Rights, the critical question is whether a person being targeted by a drone flying
in the airspace of a foreign country is within the jurisdiction, actual power, or effective control of
the state using the drone. 66 Such a person is clearly not within the territorial jurisdiction of the
state responding in self-defense (unless the person is within territory that is occupied by the
responding state and is, therefore, within a related form of territorial jurisdiction) and such a
person does not appear to be within the actual “power or effective control” of the responding
state. 67 It is evident, therefore, that human rights protections do not pertain and that a human
rights paradigm is not directly relevant.
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TARGETED KILLING IS LEGAL
GUIORA, AMOS N. [Professor of Law at the SJ Quinney College of Law at the University of
Utah] “License to Kill,” Foreign Policy Briefing Book. JULY 13, 2009.
http://www.foreignpolicy.com/articles/2009/07/13/licence_to_kill?page=0,0
Targeted killings are indeed legal, under certain conditions. The decision to use targeted killing of
terrorists is based on an expansive articulation of the concept of pre-emptive self defense,
intelligence information, and an analysis regarding policy effectiveness. According to Article 51 of
the U.N. Charter, a nation state can respond to an armed attack. Targeted killing, however, is
somewhat different because the state acts before the attack occurs. In addition to self-defense
principles, the four critical principles of international law -- alternatives, military necessity,
proportionality, and collateral damage -- are critical to the decision-maker's analysis. The basis
for the attack is intelligence information that meets a four part test: Is it reliable, credible, valid,
and viable? Given the stakes, corroborated information is significantly preferable to information
that comes from a single source.
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TARGETED KILLING IN DOMESTIC LAW
TARGETED KILLING CAN BE CONDUCTED IN A MANNER THAT IS CONSISTENT WITH
CONSTITUTIONAL GUARANTEES OF DUE PROCESS
Afsheen John Radsan [Prof. of Law, William Mitchell College of Law] and Richard W. Murphy
[Prof of Law, Texas Tech University School of Law], Due Process and Targeted Killing of
Terrorists (March 1, 2009). Cardozo Law Review, Vol. 31, p. 405, 2009; William Mitchell Legal
Studies Research Paper No. 126; Texas Tech Law School Research Paper No. 2010-06.
Where the paradigm of war applies, the executive dominates in deciding who lives or dies.
Justice O‘Connor nonetheless claimed in Hamdi that the war on terror does not give the
executive a ―blank checkǁ to do as it pleases in the name of security. 189 If one accepts this
premise, then the question becomes how to control the executive‘s war power without unduly
hampering it. Under a Mathews-style approach, to determine whether due process demands a
particular procedural control over targeted killing, one should: (a) identify the range of legitimate
interests that the procedure might protect; (b) assess the degree to which adoption of the
procedure actually would protect these interests; and (c) weigh these marginal benefits against
the damage the procedure may cause other legitimate interests. 190
Judicial control of targeted killing could increase the accuracy of target selection, reducing the
danger of mistaken or illegal destruction of lives, limbs, and property. Independent judges who
double-check targeting decisions could catch errors and cause executive officials to avoid making
them in the first place.
More broadly, judicial control of targeted killing could serve the interests of all people—targets
and non-targets—in blocking the executive from exercising an unaccountable, secret power to
kill. 191 If possible, we should avoid a world in which the CIA or other executive officials have
unreviewable power to decide who gets to live and who dies in the name of a shadow war that
might never end. Everyone has a cognizable interest in stopping a slide into tyranny.
Yet—in favor of executive autonomy—we live in an imperfect world where judicial obstacles to
killing could hinder national security. It would be silly, for instance, to require the military to use
the full procedures of the law enforcement model to decide what to bomb in the midst of a war.
Likewise, given the conflict with al Qaeda, it may be silly to judicialize the process for killing its
committed members. Moreover, not only does judicialization threaten national security, it might
not deliver countervailing benefits because courts lack the competence to improve military and
national security decisions. 192
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PROCEDURES IN THE EXECUTIVE BRANCH CAN CHECK THE POSSIBILITY OF
ERRONEOUS TARGETED KILLING
Afsheen John Radsan [Prof. of Law, William Mitchell College of Law] and Richard W. Murphy
[Prof of Law, Texas Tech University School of Law], Due Process and Targeted Killing of
Terrorists (March 1, 2009). Cardozo Law Review, Vol. 31, p. 405, 2009; William Mitchell Legal
Studies Research Paper No. 126; Texas Tech Law School Research Paper No. 2010-06.
But if due process for a targeted killing should not take the form of pre-deprivation notice and an
opportunity to be heard, what form should it take? Many systems might be devised under a
Mathews v. Eldridge analysis. 228 Rather than discuss the merits and demerits of imaginary
systems, however, here we highlight one procedural requirement that two foreign courts have
already imposed: After using deadly force in counterterrorism operations, executive authorities
should conduct an independent, impartial, prompt, and (presumptively) public investigation of its
legality. 229
The Supreme Court of Israel‘s decision in PCATI is again informative. 230 As noted above, the
Court regarded the IsraeliPalestinian conflict as subject to the law of international armed conflict.
231 It categorized the Palestinian targets as ―civiliansǁ who could be targeted only when
directly participating in hostilities. 232 This decision did not put security forces in a straitjacket,
though, because the Court also adopted a generous interpretation of what it means to ―directly
participateǁ in hostilities. 233
The Court recognized that this generous interpretation increased the risk of improper targeting of
peaceful civilians. It therefore crafted a set of legal limits to curb errors and abuses, citing
customary international law, human rights case law, and a raft of secondary authorities. 234 The
checks include: (a) thorough verification ―regarding the identity and activity of the civilian who is
allegedly taking part in the hostilitiesǁ; (b) forbidding deadly attacks if other means, such as
arrest, can be used without imposing too great a risk on security forces or others; and (c)
following up an attack on a civilian by an independent, intra-executive investigation ―regarding
the precision of the identification of the target and the circumstances of the attack.ǁ 235 For good
measure, the Court said the internal investigation should be subject to judicial review. 236
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TARGETED KILLING DOES NOT VIOLATE DUE PROCESS
Wittes, Benjamin [Senior fellow in Governance Studies at The Brookings Institution and codirector of the Harvard Law School- Brookings Project on Law and Security] “On Due Process
and Targeting Citizens,” Lawfare. October 1, 2011. http://www.lawfareblog.com/2011/10/on-dueprocess-and-targeting-citizens/
Let’s start with a basic principle: First, the Due Process Clause does apply to the U.S. national
overseas–even the U.S. national who joins up with the enemy in a conflict–and it does limit the
authority to knowingly use force against him. This point is not clearly a matter of constitutional
doctrine; the courts have not addressed the question clearly. But it is both what I believe the
doctrine should be and what I believe the doctrine will ultimately be if the judiciary ever surmounts
the jurisdictional obstacles to considering the question directly. As a prudential matter, moreover,
it is important that the government not behave as though it is not the case, since by doing so, it
will incur grave litigation risk to the extent the courts head in that direction. If we assume that due
process applies, it follows that the Al-Aulaqi operation is not the simple legal equivalent of the
Osama Bin Laden operation, where the legal analysis runs simply: (1) is he “part of” Al Qaeda?
Yes; (2) Has he completed a surrender? No; (3) Is it consistent with the laws of war to target him
under the circumstances in which it becomes possible to do so? Yes; (4) End of story. With Al
Aulaqi, or any citizen, one has to add an additional question: Has he been granted the process
due him under the Fifth Amendment? In other words, at least in my view, the analysis with
respect to Admiral Yamamoto–whether his ultimate targeting would have been lawful or not–
would have had an additional element had he been a citizen. Absent this requirement, there really
is nothing–other than pure political constraints–to inhibit a president from targeting any American
he believes to be part of enemy forces. And that authority does seem to me too broad. When a
Navy SEAL has Osama Bin Laden in his sights and, absent a surrender, pulls the trigger at close
range, this does not cause me any sleep loss at all. On the other hand, had a U.S. service
member knowingly and intentionally fired on Anwar Al Aulaqi in circumstances in which his
capture was feasible without incurring undue risk to forces or nearby civilians, I would consider
that a real problem as a matter of due process. This basic principle, however, does not answer
the question of the legality of the killing. Rather, it raises the question of what precisely due
process requires in these admittedly unusual circumstances. The chatter on the political left
notwithstanding, it clearly does not require prospective judicial review of targeting decisions or
military operations. The Due Process Clause does not even require that in domestic settings
involving police actions–like a hostage situation, for example. What it requires in the hostage
situation, rather, is that force only be used as a last resort when other options are not available.
And it seems to me that it requires something similar here too. That is to say that I think it
requires a strong preference for the capture, instead of the kill–and it requires the exhaustion or
non-availability of reasonable options either for a conventional trial or for military detention with
appropriate habeas review. In other words, while for the non-citizen, targeting is lawful purely on
the basis of status, with respect to the citizen, it is lawful on the basis of status plus necessity.
This, in turn, raises the question of when, in this context, one has reached the point of necessity–
or last resort, if you will. I propose the following answer to this question. For due process
purposes, one has reached the point of last resort, at which lethal force against a U.S. national
becomes lawful, when (1) the suspect has been identified with a high degree of confidence using
the best available intelligence subjected to heightened internal review, (2) no option for capture
plausibly exists without undue risk to forces or civilians, and (3) the foreseeable consequence of a
failure to interdict the suspect will be the loss of opportunity to neutralize the threat he poses and
thus presents an unreasonable risk to human life.
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TARGETED KILLING IS LEGAL AND EFFECTIVE
Potter, Mitch [Staff Writer, Toronto Star.] “Israeli court rejects ban on targeted killing of militants,”
Toronto Star. December 15, 2006
The Israeli high court yesterday upheld the Israel army's right to assassinate Palestinian militants
- a landmark decision that marks a major defeat for human rights groups on both sides of the
conflict. The long-awaited judgment, five years in the making, was the last in a flurry of rulings
handed down this week by retiring Chief Justice Aharon Barak. It came as a relief to Israeli
security officials, who have often found themselves on the losing end of high court judgments
favouring human rights over the more aggressive elements of Israeli military doctrine. In a
summary of its decision, the three-justice panel cautioned that while the targeted killing of
militants does not categorically violate international law, the Israel Defense Forces must first
exhaust all other means before resorting to assassination. "In its fight against international
terrorism Israel must act according to the rules of international law," the court said. "We must
balance security needs and human rights. Not every efficient means is also legal. The ends do
not justify the means." The court ruled no targeted killing could be justified without meeting four
basic criteria, including "well-based, strong and convincing information" on the individual's
participation in hostilities and undertaking every effort to minimize harm to innocent civilians. The
Israeli ruling is expected to resonate internationally, as other Western judiciaries debate the
challenge of upholding basic human rights amid the emerging security issues of the post-9/11
world. Israeli military planners developed the tactic of targeted killings almost from the start of the
second Palestinian intifada six years ago. Many of the most prominent militant leaders, including
Hamas founder Sheikh Ahmed Yassin and his short-lived successor, Abdel Aziz Rantisi, were
assassinated. But, in addition to the 210 intended targets killed by the IDF since November 2000,
another 129 innocent bystanders died, according to the Israeli human rights group B'Tselem.
Israeli security officials say the targeted killings have been a major factor in Israel's ability to
reduce almost to zero the number of suicide attacks inside Israel proper. "Compare the terrorist
attacks that were taking place only four years ago with those taking place today," Giora Eiland,
the former head of Israel's National Security Council, told Israel Army Radio yesterday. "How do
you think that came about? It is partly due to targeted killings."
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MORAL JUSTIFICATIONS FOR TARGETED KILLING
JUST WAR THEORY JUSTIFIES TARGETED KILLING
David, Steven R. [Associate Dean at Johns Hopkins University] “Fatal Choices: Israel's Policy of
Targeted Killing,” THE BEGIN-SADAT CENTER FOR STRATEGIC STUDIES BAR-ILAN
UNIVERSITY , Mideast Security and Policy Studies No. 51. September 2002
Its qualms notwithstanding, the Israeli policy of targeted killing rests on an unassailable moral
foundation. Just War tradition from the time of Saint Augustine to the present has emphasized the
need for armed conflict to be discriminate and proportionate in the pursuit of legitimate ends for
the use of force to be moral.40 There is no question that the policy of targeted killing meets these
criteria. Targeted killing is discriminatory in that it focuses exclusively on one's adversaries.
Civilian casualties and collateral damage are minimized. It is proportionate in that only enough
force is used to accomplish the task. Targeted killing does not employ large numbers of troops,
bombers, artillery and other means that can leave in their wake far more destruction than they
prevent. And targeted killing serves a legitimate end by striking at those who threaten the lives of
innocents. Since the policy is applied against those on their way to terrorist attacks or those who
make such attacks possible, targeted killing enables Israel to protect its civilians by eliminating
those who would murder them. Far from being morally questionable, it would be difficult to come
up with an approach in warfare that rests on stronger moral ground.
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TARGETED KILLING SERVES A NECESSARY REVENGE FUNCTION FOR THE PUBLIC
David, Steven R. [Associate Dean at Johns Hopkins University] “Fatal Choices: Israel's Policy of
Targeted Killing,” THE BEGIN-SADAT CENTER FOR STRATEGIC STUDIES BAR-ILAN
UNIVERSITY, Mideast Security and Policy Studies No. 51. September 2002
Targeted killing also serves Israel's interests because it affords the Israeli public a sense of
revenge. Revenge is seen by many as a destructive and even evil motivation that should be
avoided at all costs. This explains the Israeli High Court decision to prohibit targeted killings in the
name of vengeance. But revenge is also a natural desire by an individual or society for obtaining
justice when other means are not available. Achieving revenge can bring about a sense of
fulfillment and justice for people who believe they have been wronged. Failing to achieve revenge
can lead to despair, frustration and anger. Politically, this can lead to the downfall of governments
unwilling or unable to avenge attacks on its people. More fundamentally, withstanding repeated
attacks without responding can lead to a sense of impotence and malaise that ultimately weakens
a society's ability to protect itself. Revenge becomes problematic when there are no guidelines for
how to act and against whom. If there is too much space for arbitrary retaliation, revenge can
indeed get out of hand and become disruptive. That is why states regulate and oversee the
exercise of revenge. For domestic infractions, revenge is realized through the rule of law. In the
international realm, revenge is pursued through foreign policy, ranging from diplomatic rebukes to
war.41 Israel's use of targeted killing is a form of state-sanctioned revenge. Since the government
decides on who is to be killed according to established criteria, the issue of arbitrary retaliation is
resolved. Because the killers of Israeli civilians are themselves killed, the desire for revenge from
both families of the victims and society at large is met. Anger at the government is dissipated as
the perpetrators of terror receive the same punishment as their victims.
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TARGTED KILLING IS JUSTIFIED AS A FORM OF RETRIBUTION
David, Steven R. [Associate Dean at Johns Hopkins University] “Fatal Choices: Israel's Policy of
Targeted Killing,” THE BEGIN-SADAT CENTER FOR STRATEGIC STUDIES BAR-ILAN
UNIVERSITY, Mideast Security and Policy Studies No. 51. September 2002
Retribution is an even more powerful justification for the Israeli policy of targeted killing.
Retribution, in its purest sense, has no utilitarian component. It is not motivated by vengeance.
Even if the victims do not care about the offense committed or are opposed to punishing the
aggressors, punishment nevertheless must be carried out. Nor is retribution motivated by
deterrence or a need to satisfy the demands of an aggrieved population. If it can be shown that
deterrence will not be enhanced by retaliation or that the community has no wish to strike back,
retribution still demands the punishment of the guilty. Retribution is driven by the belief that
offenders need to be punished because such punishment is warranted. This concept of "just
deserts" is compellingly put forward by the theorist Michael Moore who writes, "Retributivism is
the view that punishment is justified by the moral culpability of those who receive it. A retributivist
punishes because, and only because the offender deserves it."42 Israel's policy of targeted
killing, stripped of its utilitarian contributions, is retribution, plain and simple. Palestinian suicide
bombers seek out the most innocent of Israeli civilians—old men, women, children and infants—
and attempt to kill as many of them as they can. Stopping these operations before they can inflict
their horrific harm is of obvious importance and provides some of the justification for targeted
killings. But what of those who plan the attacks, arm the bombers and send them on their way?
How are they to be punished? The Palestinian Authority is unwilling or unable to arrest the
perpetrators, many of whom are PA officials. Who, then, aside from the Israelis will provide the
just deserts to these terrorists? Even if the policy of targeted killing does not reduce Israeli
causalities, even if it increases them, such a policy is justified because it is only through this
approach that the terrorists get what they inflict on others—a violent death.
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NEGATIVE EVIDENCE
TARGETED KILLING IS INEFFECTIVE AND COUNTERPRODUCTIVE
ISRAEL’S EXPERIENCE SHOWS THAT TARGETED KILLING IS SELF-DEFEATING
Gal Luft [doctoral candidate at the Johns Hopkins University's Paul H. Nitze School of Advanced
International Studies], “The Logic of Israel’s Targeted Killing,” Middle East Quarterly, Vol. X, No. 1
(Winter 2003), pp. 3-13. <http://www.meforum.org/515/the-logic-of-israels-targeted-killing>
Although Israel has gained more sympathy abroad for its tactic since September 11, not all
Israelis are entirely convinced that the method is worth pursuing. Critics of the "selective
targeting" policy point out its self-destructive aspect. After each targeting, the Palestinians
promise—and in most cases deliver—a hard and painful response. Assassination victims are
automatically hailed as martyrs, and vengeful Palestinian admirers of the deceased volunteer to
take his place. Following 'Ayyash's death, Arafat publicly proclaimed him a martyr and a hero;
streets in Palestinian cities were named after him; and a wave of suicide bombings resulted in
fifty-nine dead and 250 wounded Israelis. Following the January 2001 assassination of the Fatah
leader in Tulkarem, Ra'd Karmi, the Tanzim and Al-Aqsa Martyrs Brigades claimed responsibility
for attacks that took the lives of fifty-seven Israelis. Hizbullah is also a vindictive organization.
'Abbas Musawi's killing was soon followed by the bombing of the Israeli embassy in Argentina.
The price was heavy: twenty-nine killed and 242 wounded.
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THERE IS NO CLEAR EVIDENCE THAT TARGETED KILLING IMPROVES THE SITUATION
AND IT MAY MAKE IT WORSE
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
Are named killings effective? Do they enhance security, disable the enemy and improve the
prospects for eventually ending armed conﬂict? Critics charge that assassinations only incite
further attacks and often slide from interdiction to retaliation, retribution and revenge. Proponents
argue that the situation has improved. Here, too, ﬁrm criteria are lacking. Statman, for example,
describes how in January 2004, ‘the situation is much better . . . than it was in March 2002, when
Israel was facing two to three terrorist attacks a day, resulting in the deaths of more than a
hundred Israelis in one month’. 25 While March 2002 was, indeed, a watershed that prompted
sweeping military action in the West Bank to root out terrorists, it is not obvious that the situation
two years later was much better. Named killings were a ﬁxture of the ﬁghting since November
2000 and it is not clear if and how they reduced the threat of terror. 26 In the 18 months following
Israel’s reinvasion of the West Bank in the summer of 2002, the number of Israelis killed by
terrorists within the Green Line has held steady at about ﬁfty in each six-month period. 27
Subsequently, however, the situation improved (as measured by casualties), a fact some attribute
to the separation fence. I do not intend to settle the issue here, but only point out that
assessments of efﬁcacy require some criteria beyond a ‘reasonable hope’. These include civilian
security, economic well-being, international standing, and progress toward peace. By these
measures, some may ﬁnd it difﬁcult to see how the situation in Israel improved during the period
prior to Arafat’s death in November 2004. There is also growing evidence that named killings only
increase the incidence of terror bombings. Although preventive arrests can dramatically
decrease the number of suicide bombings, named killings draw signiﬁcant numbers of new
recruits that replenish the ‘terror stock’, that is, the cadre of men and women willing to undertake
suicide bombings. The result is a greater number of terror attacks. 28 While one may appeal to
the long-term hope that named killings will forestall terror in spite of its high short-term costs,
there are no clear indications that they were or will be effective in this way.
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THE TARGETING KILLING PROGRAM IS PRONE TO ERROR
Ackerman, Spencer [the national security correspondent for the Washington Independent a
senior reporter for Wired.com’s Danger Room blog. “CIA Drones Kill Large Groups Without
Knowing Who They Are,” Danger Room. November 4, 2011.
http://www.wired.com/dangerroom/2011/11/cia-drones-marked-for-death/
The expansion of the CIA’s undeclared drone war in the tribal areas of Pakistan required a big
expansion of who can be marked for death. Once the standard for targeted killing was top-level
leadership in al-Qaeda or one of its allies. That’s long gone, especially as the number of people
targeted at once has grown. This is the new standard, according to a blockbuster piece in the
Wall Street Journal: “men believed to be militants associated with terrorist groups, but whose
identities aren’t always known.” The CIA is now killing people without knowing who they are, on
suspicion of association with terrorist groups. The article does not define the standards are for
“suspicion” and “association.” Strikes targeting those people — usually “groups” of such people
— are called “signature” strikes. “The bulk of CIA’s drone strikes are signature strikes,” the
Journal‘s Adam Entous, Siobhan Gorman and Julian E. Barnes report. And bulk really means
bulk. The Journal reports that the growth in clusters of people targeted by the CIA has required
the agency to tell its Pakistani counterparts about mass attacks. When the agency expects to kill
20 or more people at once, then it’s got to give the Pakistanis notice. Determining who is a target
not a question of intelligence collection. The cameras on the CIA fleet of Predators and Reapers
work just fine. It’s a question of intelligence analysis — interpreting the imagery collected from the
drones, and from the spies and spotters below, to understand who’s a terrorist and who, say,
drops off the terrorists’ laundry. Admittedly, in a war with a shadowy enemy, it can be difficult to
distinguish between the two. Fundamentally, though, it’s a question of policy: whether it’s
acceptable for the CIA to kill someone without truly knowing if he’s the bombsmith or the laundry
guy. The Journal reports that the CIA’s willingness to strike without such knowledge —
sanctioned, in full, by President Barack Obama — is causing problems for the State Department
and the military
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NEGATIVE CONSEQUENCES OF TARGETED KILLING
TARGETED KILLING RESULTS IN THE DEATH OF INNOCENT CIVILIANS
CORTRIGHT, DAVID [Director of Policy Studies at the Kroc Institute for International Peace
Studies at the University of Notre Dame.] “License to Kill,” Cato Unbound. January 9th, 2012.
http://www.cato-unbound.org/2012/01/09/david-cortright/license-to-kill/
Claims about civilian casualties from drone strikes have been hotly contested. Senior White
House counterterrorism adviser John Brennan asserted in June 2011 that for most of the
previous year “there has not been a single collateral death” from drone strikes in Pakistan[12]—
this despite press reports and complaints from Pakistani officials to the contrary. Precise
information about civilian casualties is shrouded in secrecy, but a report from the Bureau of
Investigative Journalism, an independent university-based non-profit in the U.K., sheds important
light on the subject. The Bureau has developed the most comprehensive available data on U.S.
drone strikes in Pakistan by compiling and painstakingly cross-checking available reports from
media, government, and firsthand sources. Their figures show that civilian casualties occur in
approximately one fifth of U.S. drone attacks in Pakistan. Since the drone war began in Pakistan
in 2004, more than 2,300 people have been killed and at least 1,150 wounded in these strikes.
The Bureau estimates that the dead could include as many as 780 civilians, including as many as
175 children.[13] U.S. drone attacks in Pakistan are prone to special problems of human error.
They rely on uncertain human intelligence from agents in the country’s rugged northwest territory.
The local informants the U.S. depends upon in the region are “notoriously unreliable,” a former
CIA officer told writer Jane Mayer.[14] They may have their own agendas for settling scores in
local tribal vendettas.[15] In Afghanistan intelligence gathered in areas with a minimal presence of
U.S. soldiers tends to be less reliable in distinguishing between combatants and noncombatants,
resulting in a higher proportion of civilian casualties.[16]
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TARGETED KILLING KILLS THOUSANDS OF INNOCENTS
Counterterrorism Strategy Initiative “The Year of the Drone,” The New America Foundation.
January 10, 2011. http://counterterrorism.newamerica.net/drones
Our study shows that the 283 reported drone strikes in northwest Pakistan, including 70 in 2011,
from 2004 to the present have killed approximately between 1,717 and 2,680 individuals, of
whom around 1,424 to 2,209 were described as militants in reliable press accounts. Thus, the
true non-militant fatality rate since 2004 according to our analysis is approximately 17 percent. In
2010, it was more like five percent.*

11NFL4-Targeted Killing
www.victorybriefs.com

Page 127 of 182

TARGETED KILLING CAN PROVOKE BACKLASH AND BRING MORE RESOLUTE
LEADERS TO POWER
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
An immediate consequence of eliminating leaders of terrorist organizations will sometimes be
what may be called the Hydra effect, the rise of more—and more resolute—leaders to replace
them. The decapitating of the organization may also invite retaliation by the other members and
followers of the organization. Thus, when Israel assassinated Abbas Mussawi, Hezbollah‘s leader
in Lebanon, in 1992, a more charismatic and successful leader, Hassan Nassrallah, succeeded
Mussawi. The armed group then avenged the assassination of its former leader in two separate
attacks, blowing up Israeli and Jewish targets in Buenos Aires, killing over a hundred people and
injuring hundreds more.
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TARGETED KILLING HARMS INTELLIGENCE GATHERING BY FORGOING THE
OPPORTUNITY TO INTERROGATE THE TARGET AND DRIVING OTHER LEADERS
UNDERGROUND
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
Targeted killing may also interfere with important gathering of critical intelligence. The threat of
being targeted will drive current leaders into hiding, making the monitoring of their movements
and activities by the counterterrorist forces more difficult. Moreover, if these leaders are found
and killed, instead of captured, the counterterrorism forces lose the ability to interrogate them to
obtain potentially valuable information about plans, capabilities, or organizational structure.
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ISRAELI TARGETED KILLING RAISES THE DANGER OF RECIPRICOL TARGETING OF
ISRAELI LEADERS
Gal Luft [doctoral candidate at the Johns Hopkins University's Paul H. Nitze School of Advanced
International Studies], “The Logic of Israel’s Targeted Killing,” Middle East Quarterly, Vol. X, No. 1
(Winter 2003), pp. 3-13. <http://www.meforum.org/515/the-logic-of-israels-targeted-killing>
Another drawback: assassinations of key political and military activists may invite similar attempts
on the lives of Israeli leaders. The death of Abu-'Ali Mustafa, secretary-general of the PFLP,
assassinated in August 2001, prompted the killing two months later of Israeli minister of tourism
Rehavam Ze'evi. Following the killing of Salah Shihada, a Palestinian militant group, the Popular
Army Front–Return Battalions, responded by releasing a hit list of twenty prominent Israeli
officials, with Prime Minister Ariel Sharon at the top.[14] Targeting Palestinian militants has put at
risk thousands of IDF officers and their families who may become targets of Palestinian retaliatory
action. This threat is not taken lightly in the IDF. For the first time in Israel's history, Israeli
generals now have bodyguards assigned to them.
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TARGETED KILLING CAN HAVE DAMAGING DIPLOMATIC FALLOUT
Gal Luft [doctoral candidate at the Johns Hopkins University's Paul H. Nitze School of Advanced
International Studies], “The Logic of Israel’s Targeted Killing,” Middle East Quarterly, Vol. X, No. 1
(Winter 2003), pp. 3-13. <http://www.meforum.org/515/the-logic-of-israels-targeted-killing>
Targeted killing is a risky business, especially when missions fail, and they often do. The outcome
in such cases is operationally damaging, and some blundered attempts have entangled Israel in a
diplomatic morass.
In 1973, for example, a Mossad team in Lillehammer, Norway, on a mission to assassinate a PLO
leader, mistakenly targeted an innocent restaurant waiter and caused an unpleasant diplomatic
incident between Israel and Norway. Worse, in September 1997, two Mossad agents were
captured in Amman after attacking a Hamas leader, Khalid Mash'al, with a high-tech device
intended to poison him. Mash'al's life was saved after he was treated with an antidote demanded
of the Israelis by the furious King Hussein. The failed attempt was not only a blow to the
Mossad's impeccable image but also to fragile Israeli-Jordanian relations. It occurred during one
of the low points of the Israeli-Palestinian peace process during the short term of the right-wing
government of Binyamin Netanyahu. To ease the king's wrath over Israel's violation of Jordanian
sovereignty, Netanyahu himself secretly traveled to Jordan, but King Hussein refused to meet
with him, sending his crown prince instead. Subsequently, a deal was reached to spare the two
Mossad agents from trial in Jordan by exchanging them for Hamas founder Sheikh Ahmad Yasin,
imprisoned in Israel. The assassination attempt meant to weaken the leadership of Hamas
instead ended up achieving exactly the opposite result.
To make things worse, Israel also found itself involved in an embarrassing diplomatic incident
with the government of Canada. It was discovered that the Mossad tried to cover its tracks by
equipping Mash'al's assassins with forged Canadian passports. The Mash'al case is a good
example of the risks involved in assassination attempts carried out in foreign countries. The shortterm gain derived from a successful operation can be easily offset by the severe damage to longterm diplomatic relations in the case of a blunder.
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TARGETED KILLING REQUIRES THE DEVELOPMENT OF A COMMUNITY-UNDERMINING
NETWORK OF COLLABORATORS
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
I have argued at length that named killings carry costs not typically associated with ordinary killing
during wartime. 22 The legitimacy of naming to determine afﬁliation does not allay these costs,
many of which are inseparable from the process of identiﬁ- cation. Un-uniformed militants are
difﬁcult to identify without extensive intelligence that comes largely from a well-watered network of
collaborators and traitors. Unlike police informers, collaborators are neither of the same ilk as
those they inform on, nor concerned citizens anxious to rid their neighbourhood of criminal
elements. Instead, many collaborators are ordinary citizens responding to threats of imprisonment
and torture, or offers of money, medical care or travel permits from occupation authorities. Others
turn to collaboration to exact revenge and settle scores. It is not a healthy situation for any
society, and while Palestinians struggle to come to grips with the collaborators among them and
the relative ease in which outsiders inﬁltrate their community, Israel has proved adept at
exploiting this social malady to compile lists of un-uniformed combatants. These costs are far
from trivial and may explain, at least in part, the vicious response that often follows named killings
fuelled by collaboration.
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THERE IS NO CLEAR EVIDENCE THAT TARGETED KILLING IMPROVES THE SITUATION
AND IT MAY MAKE IT WORSE
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
Are named killings effective? Do they enhance security, disable the enemy and improve the
prospects for eventually ending armed conﬂict? Critics charge that assassinations only incite
further attacks and often slide from interdiction to retaliation, retribution and revenge. Proponents
argue that the situation has improved. Here, too, ﬁrm criteria are lacking. Statman, for example,
describes how in January 2004, ‘the situation is much better . . . than it was in March 2002, when
Israel was facing two to three terrorist attacks a day, resulting in the deaths of more than a
hundred Israelis in one month’. 25 While March 2002 was, indeed, a watershed that prompted
sweeping military action in the West Bank to root out terrorists, it is not obvious that the situation
two years later was much better. Named killings were a ﬁxture of the ﬁghting since November
2000 and it is not clear if and how they reduced the threat of terror. 26 In the 18 months following
Israel’s reinvasion of the West Bank in the summer of 2002, the number of Israelis killed by
terrorists within the Green Line has held steady at about ﬁfty in each six-month period. 27
Subsequently, however, the situation improved (as measured by casualties), a fact some attribute
to the separation fence. I do not intend to settle the issue here, but only point out that
assessments of efﬁcacy require some criteria beyond a ‘reasonable hope’. These include civilian
security, economic well-being, international standing, and progress toward peace. By these
measures, some may ﬁnd it difﬁcult to see how the situation in Israel improved during the period
prior to Arafat’s death in November 2004. There is also growing evidence that named killings only
increase the incidence of terror bombings. Although preventive arrests can dramatically
decrease the number of suicide bombings, named killings draw signiﬁcant numbers of new
recruits that replenish the ‘terror stock’, that is, the cadre of men and women willing to undertake
suicide bombings. The result is a greater number of terror attacks. 28 While one may appeal to
the long-term hope that named killings will forestall terror in spite of its high short-term costs,
there are no clear indications that they were or will be effective in this way.
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TARGETED KILLING UNDERMINES INTERNATIONAL CONVENTIONS PROTECTING
COMBATANTS
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
While the consequences of named killings should mitigate against the practice, it is conceivable
that some belligerents — perhaps those on the battleﬁelds of Iraq and Pakistan — may overcome
its high cost. Should named killings become an established norm of armed conﬂict, however, one
major consequence may be that uniforms will continue to lose their signiﬁcance. They certainly
would not protect anyone deemed a sufﬁciently serious threat from a named killing. While it is
difﬁcult, in other words, to depart from the war convention and justify named killings without
raising the otherwise insurmountable difﬁculty that non-uniformed combatants pose, it is quite
likely that this link will soon be forgotten. Named killings will simply offer another avenue for
waging war. The costs might be high, but this will only tend to limit naming to those extreme
situations and overwhelming threats that cannot be met by other means. This is acceptable if
nations manage to resist the temptation to impute guilt to their adversaries. Otherwise, Lieber is
right, the war convention will disintegrate amidst charges of mutual outlawry, and the modest
protection it affords to combatants will vanish. With this caveat in mind, named killings will form
part of conventional war but must have little to do with the war on terror, per se, or with
international law enforcement.
If this is the correct way of looking at named killings, one cannot preclude any side form adopting
similar tactics when the beneﬁts justify the costs. No one should be surprised, then, if
Palestinians or similarly situated parties to a CAR conﬂict decide to pursue named killing and, for
example, target young pilots whether in the ﬁeld or at home on leave. Based solely on the threat
they pose to civilians, bomber pilots are not necessarily any less menacing than terrorists are.
Should Palestinian militants or other insurgents ever achieve the means to respond in kind, Israel
and other conventional powers might then ﬁnd cause to desist and restore the convention that
forbids named killing. Bomber pilots, after all, are considerably more expensive to train than
suicide bombers. Unfortunately, once this particular genie is out of the bottle, it might not be that
easy to get it back inside again.
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EXPANSIVE USE OF TARGETED KILLING AGAINST INDIVIDUALS NOT CLOSELY
CONNECTED TO TERRORISM OR OUT OF THEATRE MAY BE A SLIPPERY SLOPE
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
The uneasiness about classifying and evaluating targeted killings further grows as these
operations are carried out outside an immediate battlefield, such as in Yemen, Pakistan, or
Somalia. Justifying targeted killings in those countries faces the challenges of the constraints of
peaceful international relations or else a potentially unlimited expansion of the geographical
scope of the armed conflict beyond the immediate theater of war. There are slippery slope
concerns of excessive use of targeted killings against individuals or in territories that are harder to
justify. Recent reports about a U.S. “hit list” of Afghan drug lords, even though supposedly taking
place in an active combat zone, have sparked criticism that drug lords, even when they finance
the Taliban, do not fit neatly within the concept of “combatant,” and must instead be treated with
law enforcement tools. 2
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TARGETED KILLING CAN UNDERMINE INTERNATIONAL RELATIONS
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
When targeted killing operations are conducted on foreign territory, they run the risk of
heightening international tensions between the targeting government and the government in
whose territory the operation is conducted. Israel’s relations with Jordan became dangerously
strained following the failed attempt in September 1997 in Jordan to assassinate Khaled Mashaal,
the leader of Hamas. Indeed, international relations may suffer even where the local government
acquiesces in the operation, but the operation fails or harms innocent civilians, bringing the local
government under political attack from domestic constituencies (recall the failed attack in
Pakistan on Al-Zawahiri that left eighteen civilians dead).
Even if there is no collateral damage, targeted killings in another country’s territory threatens to
draw criticism from local domestic constituencies against the government, which either
acquiesced or was too weak to stop the operation in its territory. Such is the case now in both
Pakistan and Yemen, where opposition forces criticize the governments for permitting American
armed intervention in their countries.
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TARGETED KILLING SPURS A CYCLE OF VIOLENCE
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
The aggression of targeted killings also runs the risk of spiraling hatred and violence, numbing
both sides to the effects of killing and thus continuing the cycle of violence. Each attack invites
revenge, each revenge invites further retaliation. Innocent civilians suffer whether they are the
intended target of attack or its unintentional collateral consequences. Last but not least,
exceptional measures tend to exceed their logic. As in the case of extraordinary detention or
interrogation methods, there is a danger of over-using targeted killings, both within and outside of
the war on terrorism. A particular danger in this context arises as the killing of a terrorist often
proves a simpler operation than protracted legal battles over detention, trial, extradition, and
release.
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TARGETED KILLING INCREASES RESENTMENT OF THE U.S
Caryl, Christian [Senior Fellow at the Legatum Institute and a Contributing Editor at Foreign
Policy magazine] “Predators and Robots at War” The New York Review of Books. August 30th,
2011. http://www.nybooks.com/articles/archives/2011/sep/29/predators-and-robots-war/?page=2
Though such statistics are remarkable when measured against the history of warfare, they are, of
course, little consolation to the families of those innocent bystanders who have been killed along
with the jihadis. And, as Bergen and Tiedemann rightly note, the precision of the killing is only
one small part of the story. Polls show, just as Rohde suspected, that Pakistanis overwhelmingly
believe that most of those who die in the attacks are civilians—a perception that is undoubtedly
aggravated by the impunity with which the drones stage their raids on Pakistani territory. Dennis
Blair, director of national intelligence from 2009 to 2010, recently made a similar observation in
The New York Times: “Our reliance on high-tech strikes that pose no risk to our soldiers is bitterly
resented in a country that cannot duplicate such feats of warfare without cost to its own troops.”
(While the Pakistani government publicly expresses its disapproval of the strikes, in private
Pakistani leaders have provided intelligence and logistical support for the campaign—a fact that
they are eager to conceal from the public.) The number of terrorist attacks in Pakistan has risen
sharply as the drone campaign has accelerated. Bergen and Tiedemann conclude that the
broader political effects of the UAV campaign may well cancel out some of its tactical benefits.
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TARGETED KILLINGS BY THE U.S. ARE UNILATERAL ACTIONS THAT LACK THE
SUPPORT OF OUR ALLIES
Bosco, David [Assistant professor at American University's School of International Service,
Contributing Editor at FP] “Rothkopf's rose-colored glasses,” Foreign Policy. November 29, 2011.
http://bosco.foreignpolicy.com/posts/2011/11/29/how_multilateral_is_obama#.TtUkDBCq7gY.twitt
er
There are bits of truth to what Rothkopf says, of course, but there's an awful lot of puffery--and
some outright contradiction. Take for example the juxtaposed claims that Obama has
abandoned a unilateralist and exceptionalist policy and "mastered more surgical drone,
intelligence and special forces-driven tactics." There's a problem here. The vaunted shift toward a
targeted killing policy in Pakistan, Afghanistan, Yemen and elsewhere is not being done
multilaterally. Quite the contrary. The Obama administration has had little time for the complaints
of UN human rights officials, for example, about its targeted killing program. It does not seek
Security Council approval for cross-border strikes, including the one that killed Osama bin Laden,
even though international law arguably requires that. Very much like previous administrations, the
Obama administration talks up multilateral instruments when convenient and mostly ignores them
when they're inconvenient. What's more, the U.S. policy shift on terrorism in fact evinces a belief
in American technological exceptionalism, not a rejection of it. The United States would not
accept the claim of most other countries to a doctrine of self-defense as broad as the one upon
which it relies. The Obama administration is--quite cleverly--exploiting the existing technology
gap; once drone strike capabilities become more widely available, the U.S. will likely push for
more restrictive norms.
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TARGETED KILLING CREATES MARTYRS
Hopper, Tristin “Shoot first, ask questions later; Extra-judicial killings became a public darling in
2011,” National Post. December 31, 2011.
Israeli support for targeted killings is near-universal, yet 40 years of experience has shown the
country that the policy can only go so far. During the Second Intifada, which began in 2000, Israel
directed more targeted killings than at any other time in its history. "It is possible that even more
Israeli civilians would have been killed if not for the policy of targeted killing, but given the roughly
600 Israelis killed, it is clear that targeted killing has been unable to stop terrorism," wrote Steven
R. David, a professor of international relations at Johns Hopkins University, in a 2003 paper.
"There's a strong possibility that the people you target become martyrs and are therefore usable
for recruitment," Mr. Cameron said. "In the short term [targeted killings] disrupt the operational
and organizational level, but in the long term it's not at all clear what the effects of such as policy
might be." The 1986 bombing of Libya did nothing to disuade the country from orchestrating the
1988 Lockerbie bombing. In December, Al-Awlaki's father Nassar reacted to his son's death by
releasing a video calling on Muslims to follow in his son's footsteps. Meanwhile, the extra-judicial
killings of American citizens continues. Al-Awlaki died next to Samir Khan, also an American
citizen and an edi-tor with Inspire, Al Qaeda's English language online magazine. Weeks after the
attack, Al-Awlaki's 16-yearold, Denver-born son Abdulrahman was also killed by a drone. Other
countries, meanwhile, are eager to follow the U.S. lead. The U.K. is reported to be spending
$800-million on lethal drones over the next five years. In October, the shoot-and-askquestionslater method made its high-profile entry into the Arab Awakening, when Libyan militants
dispatched Muammar Gaddafi with a shot to the head minutes after discovering him hiding in a
concrete drainage pipe.
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TARGETED KILLINGS UNDERMINE PEACE NEGOTIATIONS
Byman, Daniel [Director of the Center for Peace and Security Studies and of the Security Studies
Program at Georgetown University’s School of Foreign Service and a nonresident Senior Fellow
at the Brookings Institution’s Saban Center for Middle East Policy.] “Do Targeted Killings Work?”
Foreign Affairs. Volume 85, No. 2. March /April 2006.
Targeted killings can also complicate peace negotiations on the underlying conflict. Israel’s
refusal to abandon the policy has disrupted attempts to broker a cease-fire. And the killings carry
a diplomatic cost that contributes to Israel’s isolation. The Bush administration has criticized
several Israeli killings as “excessive” and imposed a token punishment (restricting the sale to
Israel of spare parts for helicopters). Even after 9/11 changed the Bush administration’s thinking
on the subject of targeted killings, the White House has continued to de- nounce the policy.
European officials have been harsher, declaring some of the strikes (such as those against
Yassin and Abdel Aziz Rantisi, Yassin’s successor as head of Hamas’ political wing) “wrong and
illegal.” The killing of terrorists, in contrast to the killing of enemy soldiers on the battlefield, does
indeed raise difficult legal issues. Unlike states, terrorist organizations cannot “legally” declare
war. Terrorists wear no uniform or distinctive insignia, do not qualify as military combatants, and
are not entitled to treatment as prisoners of war. Ironically, some experts believe that the irregular
status of terrorists confers additional protections on them. Because terrorists are not soldiers,
these experts believe that they should be treated under inter- national law as civilians and that if
they are to be executed, it must be part of a judicial process. Critics also level an even more
damning moral charge: that the attacks inevitably lead to the death of innocents. Bouchiki was
one such victim, and as the Shehada attack showed, even the most carefully planned strike—and
one that actually accomplishes its goal—can produce a great deal of collateral damage. The
costs of such mistakes go beyond the loss of lives and can call into question the legitimacy of the
entire counterterrorism campaign. If terrorism is condemned because it kills the innocent, how
can one justify counterterrorism tactics that kill them too?
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TARGETED KILLING SETS A BAD PRECEDENT
Byman, Daniel [Director of the Center for Peace and Security Studies and of the Security Studies
Program at Georgetown University’s School of Foreign Service and a nonresident Senior Fellow
at the Brookings Institution’s Saban Center for Middle East Policy.] “Do Targeted Killings Work?”
Foreign Affairs. Volume 85, No. 2. March /April 2006.
Since 9/11, moreover, the U.S. government has killed several al Qaeda leaders. The highest
profile targets, such as Osama bin Laden, have escaped. But the United States succeeded in
elimi- nating Muhammad Atef, al Qaeda’s military chief, with a Predator drone in Afghanistan in
October 2001. In November 2002, another U.S. drone took out Qaed Salim Sinan al-Harethi, the
al Qaeda leader in Yemen who was implicated in the bombing of the U.S.S. Cole. And, as noted
earlier, the United States killed Rabia last December. Yet because targeted killings are not widely
accepted as a legit- imate instrument of state, the United States risks diminishing its status as an
upholder of the rule of law if it embraces them. The killings also raise normative problems. There
is a general rule in foreign policy against the elimination of world leaders, and this norm has
served the United States well. Neither the U.S. govern- ment nor the Israeli one, for that matter,
would want targeted killings to become a widely used instrument, since this would make its own
citizens and o⁄cials more vulnerable. Cuba, for example, could define exiles living in Miami as
terrorists, as could Syria Lebanese leaders calling for an end to Syrian dominance of their
country. The idea that such figures could be eliminated as terrorists may seem absurd on its face.
But one need only remember the Chilean government’s killing of Orlando Letelier, a former official
in Salvador Allende’s government, with a car bomb in Washington, D.C., in 1976 to realize that
the policy could pose a real danger. That no commonly accepted international definition of
terrorism exists makes it even harder to establish generally accepted rules about when targeted
killings are permissible.
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TARGETED KILLING SETS A DANGEROUS PRECEDENT OF “RISK MANAGEMENT.”
KESSLER, OLIVER and WERNER, WOUTER [University of Bielefeld, Germany and VU
University, Amsterdam, the Netherlands] “Extrajudicial Killing as Risk Management” Security
Dialogue. vol. 39, no. 2–3, April 2008.
The challenge to the traditional rationalities of law follows from the assumption that it is
permissible to target suspected terrorists, either because they constitute unlawful combatants or
because they count as civilians directly participating in hostilities. Under both interpretations, the
suspected terrorist is denied the right to use force, while he remains a lawful target for attack. In
the determination of the ‘combatant functions’ of civilians, the war paradigm is supplemented with
elements that belong to the area of law enforcement. Suspected terrorists are targeted, not
because of their formal status as such, but rather because they are believed to be guilty of
terrorist attacks in the past and believed to constitute a mortal threat in the future. Thus, both the
USA and Israel have defined their policies of targeted killings as just responses to evil acts of
terror and as ways to prevent such attacks in the future. In a more systematic fashion,
commentators have pleaded for a redefinition of the boundaries between war and law
enforcement. Statman (2004: 191), for example, argues that, when it comes to the targeted killing
of suspected terrorists, human beings are killed not simply because they are ‘the enemy’, but
because they bear special responsibility or play a special role in the enemy’s aggression. This is
particular- ly true in wars against terrorism, where those targeted are usually personally responsible for atrocities committed against the lives of innocent civilians.47 Others have more squarely
defined the rationale of targeted killing as a pro-portionate way of achieving revenge and
retribution. Thus, David (2002: 17–18) approvingly argues that ‘Israel’s use of targeted killing is a
form of state-sanctioned revenge’, and ‘stripped of its utilitarian contributions, is retribution, plain
and simple’. In this way, states borrow the language and moral force of the law enforce- ment
paradigm (‘crime and punishment’), without accepting all the respon- sibilities that normally come
with it. The ‘guilt’ of the suspected terrorist is not formally determined in courts, but based on
intelligence information. The ‘threat’ posed by the targeted individual is not proven in court after
the fact, nor are targeted killing always followed by independent investigations. The informal
determination of guilt and the lack of independent inquiry after the fact are all the more pressing
because, in many cases, questions have been raised regarding the legality, necessity and
proportionality of targeted killings. At the same time, states borrow the language of the war
paradigm without accepting the notion of war as an armed struggle between justi et aequales
hostes. It might be true that terrorism itself already disrupts the very distinctions upon which the
laws of war are built. Fighting such a phenome- non might indeed require ‘new rules’. Such rules,
however, should aim at the preservation of a system where the use of lethal force is regulated
and subject to mechanisms of responsibility – not just at the facilitation of killing indi- viduals as a
deformalized form of risk management.48
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TARGETED KILLING IS DANGEROUS BECAUSE IT OBJECTIFIES INDIVIDUALS AS
“RISKS”
KESSLER, OLIVER and WERNER, WOUTER [University of Bielefeld, Germany and VU
University, Amsterdam, the Netherlands] “Extrajudicial Killing as Risk Management” Security
Dialogue. vol. 39, no. 2–3, April 2008.
We argue that these recent policies of targeted killing fit the logic of pre- caution and risk
management that dictates contemporary security policies (Aradau & van Munster, 2007).8 In
particular, the stronger emphasis on the precautionary principle in security policy leads to a
stronger emphasis on possible future events in comparison to past and present circumstances.
We suggest that this emphasis on the future and the possible can be read as the introduction of a
logic of radical uncertainty in legal reasoning. In this way, by making recourse to a semantic of
risk, danger and, in particular, precau- tion, the ‘war on terror’ blurs crucial political and legal
categories of public and private, of peace and war, and thereby redefines the relationship
between political responsibility, time and security. It allows for an objectifi- cation of individuals as
‘mortal risks’, and an invocation of international legal categories to legitimize the targeting of
those risky individuals. Targeted killings, then, are a specific form of ‘uncertainty absorption’,
literally aimed at the elimination of danger. They are the ultimate consequence of the way in
which the fight against terrorism is framed by some governments: as a ‘new kind of war’ against
an enemy that is perceived of as an unpredictable, mortal threat rather than as a formally equal
combatant or a criminal that can be dealt with via ordinary judicial procedures.
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TARGETED KILLING COSTS THE U.S. CRUCIAL INTELLIGENCE
Ofek, Hillel [Assistant editor of National Affairs.] “The Tortured Logic of Obama’s Drone War,” The
New Atlantis. Spring 2010.
Targeted killing may be expedient for a president who disdains deten- tion and interrogation, but
as a matter of strategy, it is not costless. First, a dead terrorist isn’t always as good as a detained
terrorist. As Jeffrey Smith, a former CIA general counsel, put it in 2002: “If they’re dead, they’re
not talking to you, and you create more martyrs.” When possible, argues Daniel Byman, the
director of Georgetown University’s Center for Peace and Security Studies, “It’s almost always
better to arrest terrorists than to kill them. You get intelligence then. Dead men tell no tales.”

11NFL4-Targeted Killing
www.victorybriefs.com

Page 145 of 182

TARGETED KILLING IS PRONE TO ERROR
Ofek, Hillel [Assistant editor of National Affairs.] “The Tortured Logic of Obama’s Drone War,” The
New Atlantis. Spring 2010.
Second, while U.S. drones have impressive surveillance and targeting capabilities, the
intelligence they rely on is never infallible; many Predator strikes are planned in response to tips
from local informants who have their own agendas. This can result in the deaths of innocent
civilians. As Jane Mayer put it in The New Yorker, “The history of targeted killing is marked by
errors.” According to a New America Foundation report assessing reliable press accounts of the
strikes, the 123 reported drone attacks in northwest Pakistan from 2004 to March 29, 2010 have
killed between 871 and 1,285 individuals, about a third of whom were civilians. The Long War
Journal, a blog that tracks terrorist groups, calculates a much lower civilian casualty rate, with
1,114 militants and 94 civilians killed in Pakistan since 2006. (Of course, it should go without
saying that the real blame for innocent deaths will, at bottom, always lie with ter- rorists, who
refuse to follow the laws of war that require combatants to separate themselves from civilians.) As
David Kilcullen, the retired Australian soldier and author of The Accidental Guerrilla, and Andrew
Exum, a fellow at the Center for a New American Security, have argued, when innocents are
inadvertently killed, drone strikes can foment public anger and increase the popularity of militants. “Every one of these dead noncombatants represents an alienated family, a new desire for
revenge, and more recruits for a militant move- ment that has grown exponentially even as drone
strikes have increased,” they wrote in the New York Times in May 2009. At the same time, the
ben- efits of killing the terrorist leaders are not always cut-and-dry, they argue, especially given
the retiform structure of today’s terrorist groups. Killing Abu Musab al-Zarqawi in Iraq, for
instance, “bought only eighteen days of quiet before al Qaeda returned to operations under new
leadership.”
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TERRORISM
TARGETED KILLING LEGITIMIZES THE CAUSE OF TERRORIST ORGANIZATIONS IN
SEVERAL WAYS
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
The political message flowing from the use of targeted killings may be harmful to the attacking
country’s interest, as it emphasizes the disparity in power between the parties and reinforces
popular support for the terrorists, who are seen as a David fighting Goliath. Moreover, by
resorting to military force rather than to law enforcement, targeted killings might strengthen the
sense of legitimacy of terrorist operations, which are sometimes viewed as the only viable option
for the weak to fight against a powerful empire. If collateral damage to civilians accompanies
targeted killings, this, too, may bolster support for what seems like the just cause of the terrorists,
at the same time as it weakens domestic support for fighting the terrorists.
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CRITICS CHARGE THAT TARGETED KILLING UNDERMINES THE WAR FOR IDEAS AT THE
CENTER OF THE GLOBAL WAR ON TERROR
Peter M. Cullen [Colonel, U.S. Army, US Army War College] "The Role of TARGETED KILLING
in the Campaign against Terror. (Cover story)." JFQ: Joint Force Quarterly no. 48 (Winter2008
2008): 22-29. Academic Search Premier, EBSCOhost.
Another criticism is that the policy is strategically flawed. The U.S.-led global campaign against
terror is fundamentally a battle of ideas 36 in which a belief in freedom, democracy and the rule of
law competes against terror, intolerance, and extremist ideology. In this context, critics argue that
targeted killings severely diminish global support for the U.S. position among friends and allies.
Unfortunately, targeted killings have yet to be broadly accepted as a legitimate exercise of a
state’s right to defend itself against terrorism. Criticism of U.S. targeted killings has come from
respected entities such as the United Nations Special Rapporteur, 37 Amnesty International, 38
and the U.S.-based Human Rights Watch. 39 The U.S. must counter this position by doing more
to promote the legitimacy of the policy. The U.S. must articulate the policy’s legal and moral
bases to our international partners and the public-at-large and push for a formal updating of jus in
bello to reflect a state’s legitimate right to defend itself against transnational terrorism.
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THE STRUCTURE OF TERRORIST ORGANIZATIONS MAKES TARGETED KILLING A TOOL
WITH LIMITED EFFECTIVENESS
Steven R. David [Prof. and Associate Dean, Johns Hopkins University]. "Fatal Choices: Israel's
Policy of Targeted Killing." Review of International Affairs 2, no. 3 (Spring2003 2003): 138-158.
Academic Search Premier, EBSCOhost.
It is not difficult to understand why targeted killing has not been effective in stopping terrorism.
Political entities promoting terror against Israel such as Hamas, Islamic Jihad and the Palestinian
Authority are very decentralized. They are made up of many cells, the destruction of some having
little or no impact on others. Moreover, the number of young men (and women) who are willing
and eager to be suicide bombers appears to be virtually limitless. Outfitting these martyr
wannabes with primitive bombs capable of wreaking murderous assaults appears to be relatively
easy—at least within the capability of many Palestinians who the Israelis have not yet killed. No
greater evidence of the failure of Israeli policy exists than the dramatic escalation of terrorist
attacks and Israeli casualties in the first half of 2002, after more than a year of targeted killings.
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ISRAELI USE OF TARGETED KILLING ACTUALLY INCREASES TERRORIST VIOLENCE
Steven R. David [Prof. and Associate Dean, Johns Hopkins University]. "Fatal Choices: Israel's
Policy of Targeted Killing." Review of International Affairs 2, no. 3 (Spring2003 2003): 138-158.
Academic Search Premier, EBSCOhost.
A much stronger case can be made that targeted killing actually increases the number of Israelis
killed, by provoking retaliation, than it saves lives by eliminating key terrorists. Four examples of
targeted killing that produced a murderous response are especially compelling. First, as
mentioned above, the Israeli killing of "the engineer" Yehiya Ayash in January 1996 provoked four
retaliatory suicide bombings of buses, killing more than 50 Israelis. Second, the first-ever killing of
an Israeli cabinet minister occurred in October 2001, when members of the PFLP killed Rehavam
Ze'evi. The PFLP stated it killed Ze'evi in retaliation for the Israeli killing of its leader, Mustafa
Zibri, two months earlier. Third, the January 2002 targeted killing of Tanzim leader, Raed al-Karmi
ended a cease-fire declared by Yasir Arafat the previous month. During that tenuous ceasefire,
the violence of the intifada had been reduced to its lowest point since its inception. Following the
slaying of Karmi, however, the Palestinians unleashed an unprecedented wave of suicide
bombers, killing large numbers of Israelis. Both Fatah leader Marwan Barghouti and senior Israeli
military officers agreed that Karmi's killing transformed a situation of relative calm into one of
murderous violence. Even more important, Karmi's death reportedly caused the Al-Aksa
Brigades—a secular group owing allegiance to Fatah—to engage in suicide bombings.
Previously, only Islamic Jihad and Hamas employed this weapon. The result was record
casualties among Israelis combined with the added complication of having to confront women
suicide bombers (which Islamic Jihad and Hamas have not employed) as well as men. 22
Finally, the Israeli killing of Hamas leader, Sheik Salah Shehada, in July 2002, derailed what
many believed to be promising negotiations. Only days before Shehada's death, Israel had been
engaged in serious talks with Palestinian leaders. The Palestinians put forth a proposal that
called for a cease-fire and Palestinian promises to provide for Israeli security in exchange for an
Israeli withdrawal from West Bank cities. The Palestinians also pledged, "From this moment
forward, we will end attacks on innocent, noncombatant men, women and children." It is
impossible to know whether these talks would have amounted to anything because the Israeli
killing of Shehada (and 14 innocent civilians) derailed the negotiations, after which renewed
violence (including a suicide bombing attack on Hebrew University) quickly followed. 23
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TARGETED KILLING FUELS TERRORISM BY CREATING MARTYRS
Steven R. David [Prof. and Associate Dean, Johns Hopkins University]. "Fatal Choices: Israel's
Policy of Targeted Killing." Review of International Affairs 2, no. 3 (Spring2003 2003): 138-158.
Academic Search Premier, EBSCOhost.
Selectively killing Palestinian terrorists enhances the effectiveness of Palestinian attacks by
encouraging new recruits for suicide bombings. Each time the Israelis kill a would-be suicide
bomber or Palestinian official, a "martyr" is created. Palestinian organizations feverishly publicize
and romanticize the victims by putting on lavish funeral processions and displaying the "martyr's"
pictures. At these funerals, it is common to see dozens of young men (and women) pledging their
willingness to become suicide bombers. Some of this, undoubtedly, is just for show. But as the
spike in suicide bombings beginning in early 2002 attest, the supply of suicide bombers does
appear to have grown.
Inasmuch as becoming a victim of an Israeli targeted killing has become a badge of honor among
Palestinians, when the Israelis slay an alleged terrorist they unwittingly enhance the popularity of
the organization to which he or she belonged. Many of the targets of Israel's attacks have come
from Hamas and Islamic Jihad. These organizations then exploit their casualties in a manner
designed to curry support among the Palestinian people. With public opinion polls showing
skyrocketing approval of these groups, their efforts appear to be succeeding. In an effort to
compete with Hamas and Jihad's success, Arafat's organizations dramatically stepped up their
own terrorist attacks in 2002. A competition developed as to which group could launch the most
costly attacks against Israel. The policy of targeted killing, by affording prestige to those planning
and committing these attacks, has encouraged that which it most seeks to deter.
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TARGETED KILLING INCREASES TERRORISM
Byman, Daniel [Director of the Center for Peace and Security Studies and of the Security Studies
Program at Georgetown University’s School of Foreign Service and a nonresident Senior Fellow
at the Brookings Institution’s Saban Center for Middle East Policy.] “Do Targeted Killings Work?”
Foreign Affairs. Volume 85, No. 2. March /April 2006.
Terrorist groups, moreover, retaliate when their leaders are killed. Following the strikes on
Hezbollah during the 1980s, the group replaced its fallen leaders and accelerated its suicide
attacks on Israel. Some experts believe that the 1992 and 1994 bombings of Jewish and Israeli
targets in Argentina were a response to Musawi’s death and Israel’s kidnapping of another
Hezbollah leader, Mustafa Dirani. As Clive Jones, an expert on Hezbollah, put it, when Israel
ramped up its campaign against the group it crossed “a Rubicon of restraint that had been tacitly
acknowledged by both sides.” Muhammad Dahlan, a senior Palestinian security o⁄cial, has also
argued that “whoever sign[s] oa on killing a leader among Hamas or any other leader on the
Palestin- ian side should turn the page and should sign oa on killing 16 Israelis.” As Israel learned
after the Musawi and Ayyash killings, many terrorist groups do not operate at their full potential
and can up the stakes in horrific ways when subjected to a targeted-killing campaign.
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TARGETED KILLING MAKES TERRORISTS INTO MARTYRS
Byman, Daniel [Director of the Center for Peace and Security Studies and of the Security Studies
Program at Georgetown University’s School of Foreign Service and a nonresident Senior Fellow
at the Brookings Institution’s Saban Center for Middle East Policy.] “Do Targeted Killings Work?”
Foreign Affairs. Volume 85, No. 2. March /April 2006.
Even when they are effective, targeted killings can create strategic complications. They create
martyrs that help a group sell itself to its own community. Hezbollah now venerates figures such
as Musawi and uses them to rally the faithful and demonstrate the group’s commitment to fighting
Israel. And Khaled Hroub, a Cambridge University–based expert on Hamas, argues that Israeli
counter- terrorism measures, including targeted killings, have only increased the movement’s
popular legitimacy.
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TARGETED KILLING INCREASES RECRUITMENT
Ofek, Hillel [Assistant editor of National Affairs.] “The Tortured Logic of Obama’s Drone War,” The
New Atlantis. Spring 2010.
Third, there is evidence that the Taliban and al Qaeda are quick to capitalize on drone strikes by
highlighting the practice in their propa- ganda. Al Qaeda, for example, has called its December
2009 suicide bomb- ing of the CIA base in Khost an act of “revenge” for the deaths of militants in
drone attacks in Pakistan. Shortly after the al Qaeda trainer responsible for the Khost attack was
killed in March 2010, his “martyrdom” was boasted on jihadist websites, according to Bruce
Riedel of the Brookings Institution. Other propaganda sometimes claims that the victims of drone
attacks were all innocent civilians. For all these reasons, the CIA’s drone program has incited
anger and anti-American sentiment among the Pakistani public. A July 2009 poll conducted by
Gallup Pakistan found that only 9 percent of Pakistanis supported the drone strikes and 67
percent opposed them. And despite its private assistance in carrying out Predator attacks, the
Pakistani govern- ment has publicly protested them. In January 2010, for instance, Prime Minister
Yousaf Raza Gillani told his country’s parliament that drone attacks could “undermine the war on
terror.”
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MANY TERRORISTS ARE LESS MORALLY RESPONSIBLE THAN ORDINARY
COMBATANTS
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
In which category do terrorists belong? Placing them in company of the Republican Guards, that
is, at the strong end of moral responsibility, suggests that terrorists and those who support them
are vulnerable to greater harm — from collateral damage or assassination, for example — than
one may otherwise inﬂict on an enemy. Targeted killings are then a proportionate rather than
excessive response to terror, a conclusion that Statman and Meisels support. Yet moral
responsibility may also cut in the opposite direction. Coerced and indoctrinated, poor and
uneducated, some suicide bombers may only reach relatively low levels of moral responsibility,
certainly lower than many other combatants may reach. 20 At the same time, there are good
reasons to conclude that some terrorists, particularly Palestinians and other parties to CAR
conﬂicts, pursue a just cause (in spite of their unjust means) as they ﬁght an occupying power. If
moral responsibility considers just cause (and it is at the centre of McMahan’s argument) then
these terrorists are less unjust in some important ways than other kinds of unjust combatants
(such as those waging a relentless war of aggression). These two factors — diminished moral
responsibility and a just cause — then place some terrorists and those who support them at the
weaker end of the responsibility scale and among those whose actions warrant lesser harms than
are otherwise allowed.
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HUMAN RIGHTS GROUPS ARGUE THAT ABUSIVE GOVERNMENT PRACTICES ARE A
LARGER DANGER THAN TERRORISM
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
Human rights institutions, activists and NGOs generally reject the perception that existing norms
of international law are inadequate to deal with domestic or transnational terror. With more than a
measure of justification they still fear that the real threat in the present situation lies in overreaction to terror by governments and adoption of measures that are incompatible both with
human rights standards and rules of humanitarian law. 19 Their assumption is either that the
constraints on state action against terror placed by existing standards do not hinder effective antiterror measures, or that even if they do so, the dangers to human rights that result from relaxation
of these standards is far greater than the danger presented to those rights from international
terrorism itself. It has, however, recently been argued by the head of the American branch of a
leading international human rights NGO that human rights NGOs have been somewhat selective
in their concern for victims of human rights violations, showing little real concern for the victims of
terror attacks. 20
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TARGETED KILLING IN INTERNATIONAL LAW
TARGETED KILLING IS A FORM OF PREEMPTION THAT MAY BE ILLEGAL UNDER
INTERNATIONAL LAW AND WILL COST NATION’S POLITICAL CAPITAL
Thomas B. Hunter (intelligence analyst with the Defense Intelligence Agency, MA in
Unconventional Warfare, American Military University; MA International Security Studies,
University of St. Andrews). "Targeted Killing, Self-defense, Preemption, and the War on
Terrorism," Operational Studies, April 29, 2005.
<http://www.operationalstudies.com/mootw/Targeted%20Killing%20Research%20PaperOS.pdf>
Targeted killing is, without question, a form of preemption. Its goal is to proactively eliminate
terrorists before they have a chance to inflict harm on the affected state’s citizens. However, in
many cases of preemption, the states undertaking this action have not sought or been granted
authority to do so under the authority of the UN Security Council, and may be viewed as illegal or,
at the very least, unauthorized. For this reason, states taking part in a program of targeted killing
against a terrorist threat risk political capital when taking such unilateral action.
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MANY INTERNATIONAL CONVENTIONS OUTLAW THE ARBITRARY DEPRIVATION OF THE
RIGHT TO LIFE
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
All international conventions dealing with civil and political rights protect the ‘inherent right to life’.
28 While all conventions classify this right as a non-derogable right, i.e., a right that may not be
derogated from in times of emergency, none of them grants this right absolute protection. The
International Covenant on Civil and Political Rights (ICCPR), the American Convention on Human
Rights and the African Charter of Human and People’s Rights prohibit arbitrary deprivation of life,
leaving the question of when intentional deprivation of a person’s life will violate that person’s
right to life to be determined by interpretation of the term ‘arbitrary’. 29 The approach of the
European Convention for the Protection of Human Rights and Fundamental Freedoms is
somewhat different. Article 2(1) states that no one shall be deprived of his life intentionally. Under
Article 2(2), however, deprivation of life shall not be regarded as a violation of the right to life
when it results from the use of force which is no more than absolutely necessary in any of three
cases, one of which is ‘defence of any person from unlawful violence’. 30
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STATE OBLIGATIONS UNDER INTERNATIONAL HUMAN RIGHTS LAW CLEARLY APPLY
TO THEIR OPERATIONS OVERSEAS
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
Even if we are prepared to assume that neither the European Convention, nor the ICCPR, apply
to persons who are not subject to the jurisdiction of a state party, within the meaning of this term
adopted in the Bankovic decision, does this mean that a state has no obligations under
international human rights law towards such persons? Answering this question in the affirmative
would be incompatible with the very notion of the universality of human rights, which lies at the
foundation of international human rights law. While a state party’s treaty obligations are a function
of the scope of application defined in the particular treaty, some of the substantive norms in
human rights treaties that have been ratified by the vast majority of states in the world, have now
become peremptory norms of customary international law. The duty to respect the right to life is
surely one of these norms. 60 A state’s duty to respect the right to life (as opposed to its duty to
ensure that right) follows its agents, wherever they operate. Any other approach would imply that
in the absence of an armed conflict (to which IHL will apply) under international law a state may
lawfully kill persons in the territory of another state. 61 Such a result is unconscionable and
should be rejected.
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UNDER TRADITIONAL INTERNATIONAL HUMANITARIAN LAW, TERRORISTS MUST BE
REGARDED AS CIVILIANS IMMUNE FROM MILITARY ATTACK RATHER THAN
COMBATANTS
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
Seemingly this is a closed model. One is either a combatant or a civilian. How do members of
terrorist groups fit into this model? Assuming that there is an international armed conflict between
two or more states, what is their status? They can be regarded as combatants only if they fall into
one of two categories:
1. they are part of the armed forces of a state that is a party to the conflict; or
2. they are part of another armed group belonging to such a state which fulfils the four conditions
laid out in Article 4(A)(2) of Geneva Convention III:
a. being under responsible command;
b. wearing a fixed distinctive sign;
c. carrying arms openly; and
d. conducting their operations in accordance with the laws and customs of war. 91
International terrorists are generally not part of the armed forces of a given state, and even if they
meet some of the conditions of Article 4(A)(2) of Geneva Convention III, the nature of their
activities, i.e., the deliberate causing of death or serious injury to civilians, means that they never
meet the condition in d. above. 92 They therefore do not meet the conditions to be regarded as
combatants and must, by definition, be regarded as civilians. 93 As such, they shall not be the
object of attack, ‘unless and for such time as they take a direct part in hostilities’. 94 And indeed,
in discussing the status of suspected terrorists in the territories occupied by Israel, Professor
Cassese takes the view, based on the assumption that the conflict is an international armed
conflict, that members of terrorist groups are to be regarded as civilians to whom this provision
applies. 95
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THE DISCRIMINATION PRINCIPLE REQUIRES AN INDIVIDUAL DETERMINATION OF
WHETHER A PERSON IS PARTICIPATING IN HOSTILITIES IF SHE IS NOT A MEMBER OF
THE MILITARY; THEREFORE, STATES MAY NOT ATTACK SOMEONE JUST FOR BEING A
MEMBER OF A TERRORIST GROUP
David Kretzmer [Prof. of Law, Hebrew University], "Targeted Killing of Suspected Terrorists:
Extra-Judicial Executions or Legitimate Means of Defence?." European Journal of International
Law 16.2 (2005): 171-212. Web. 24 Jun 2011.
1. Whether a particular civilian is taking a direct part in hostilities must be examined on an
individual level. In other words, as opposed to targeting of combatants, which is based on their
status, civilians may only be targeted because of their individual actions. The mere fact that a
person belongs to a group, which promotes or carries out terrorist attacks, does not imply that he
or she takes a direct part in hostilities. This would seem to imply that a state may never attack
members of a terrorist group, as such, but would always have to concentrate on targeting specific
terrorists.
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JUSTIFYING TARGETED KILLING FOR COMBATANTS RUNS THE RISK THAT THE
GOVERNMENT CAN SIMPLY LABEL CRIMINALS AS COMBATANTS AND KILL THEM
WITHOUT DUE PROCESS OF LAW
Afsheen John Radsan [Prof. of Law, William Mitchell College of Law] and Richard W. Murphy
[Prof of Law, Texas Tech University School of Law], Due Process and Targeted Killing of
Terrorists (March 1, 2009). Cardozo Law Review, Vol. 31, p. 405, 2009; William Mitchell Legal
Studies Research Paper No. 126; Texas Tech Law School Research Paper No. 2010-06.
From the technical stance of the law, much of the controversy over targeted killing stems from the
fact that it does not fit comfortably into either of two models that generally control the state‘s use
of deadly force: human rights law and international humanitarian law (IHL). 14 The human rights
model controls law enforcement operations generally, and it permits the state to kill a person not
in custody only if necessary to prevent him from posing a threat of death or serious injury to
others. 15 IHL is that part of the laws of war that enforces minimum standards of humane
treatment of individuals. 16 As part of the lex specialis of war, IHL displaces the human rights
model during armed conflicts, granting the state broad authority to kill opposing combatants as
well as civilians who are directly taking part in hostilities. 17 Under this two-model dichotomy,
extra-judicial, targeted killing of a person who is not an imminent threat can be legal only as
permitted under IHL. However, conceding that IHL—as part of the laws of war—can apply to
targeted killing might seem to grant the executive too much power to categorize suspected
terrorists as combatants and then kill them off without a shred of process.
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TARGETED KILLING IS NOT PERMISSIBLE WHERE CAPTURE IS REASONABLY
POSSIBLE WITHOUT SIGNIFICANT EXTRA RISK
Afsheen John Radsan [Prof. of Law, William Mitchell College of Law] and Richard W. Murphy
[Prof of Law, Texas Tech University School of Law], Due Process and Targeted Killing of
Terrorists (March 1, 2009). Cardozo Law Review, Vol. 31, p. 405, 2009; William Mitchell Legal
Studies Research Paper No. 126; Texas Tech Law School Research Paper No. 2010-06.
It is often asserted that a combatant can legally kill opposing combatants provided they have not
made plain that they are hors de combat by, for instance, surrendering with the proverbial white
flag. 58 Unlike the law enforcement model, this assertion leaves room to kill persons without
regard to whether they pose any immediate threat at all—think of bombing soldiers while they
sleep in their barracks. Some, however, maintain that this room to kill opposing combatants is
not so absolute given a proper understanding of ―military necessity,ǁ which requires that ―the
kind and degree of force resorted to must be actually necessary for the achievement of a
legitimate military purpose.ǁ 59 This limits ―senseless slaughter of combatants where there
manifestly is no military necessity to do so, for example where a group of defenseless soldiers
has not had the occasion to surrender, but could clearly be captured without additional risk to the
operating forces.ǁ 60 In the archetypical battle zone in which well-matched adversaries fight
each other in real time, the choice between these models does not much matter; often, opposing
forces have not clearly surrendered or been incapacitated. But, as applied to targeted killing, one
might argue that the principle of military necessity blocks killing an isolated enemy combatant
who can be captured without risk to his captors or bystanders. 61 On this view, neither the CIA
nor the military could kill an unarmed al Qaeda operative who could easily be captured. They
could not, for instance, shoot Jose Padilla at O‘Hare Airport rather than arrest him. 62 This view
of military necessity suggests that apart from other legal and diplomatic concerns, it is more
difficult to justify targeted killing in locations the United States or its allies control than elsewhere;
it is just easier to capture a terrorist in Chicago or London than in the mountains of Pakistan.
Given that executive officials have every incentive to capture al Qaeda members to interrogate
them, a limited approach to military necessity—which allows killing only where capture is risky—is
presumably consistent with United States policy toward terrorists.
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AN EXPANSIVE READING OF THE ARTICLE 51 RIGHT TO SELF-DEFENSE WOULD BLUR
THE LINE BETWEEN PEACETIME AND WARTIME RULES
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
Once the precedent is laid for a broad interpretation of Article 51 of the UN Charter, as existing
alongside or as an exception to normal peacetime limitations, it becomes harder to distinguish
what is allowed in peace from what is allowed in war. It is for these reasons that not everyone
accepts Parks’ legal reasoning, with critics arguing that any military attack on another country’s
territory, outside an armed conflict with that country, amounts to unlawful aggression. Thus, in the
case of Armed Activities on the Territory of the Congo 25 , the International Court of Justice, in a
decision widely criticized, went as far as to rule that Uganda had no right to use force against
armed rebels attacking it from the territory of the Democratic Republic of Congo. Recently, the
U.N. Special Rapporteur on Extrajudicial, Summary, or Arbitrary Executions, concluded that
reliance on the exceptional self-defense argument under Article 51 in support of targeted killings
“would diminish hugely the value of the foundational prohibition contained in Article 51.” 26
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TARGETED KILLING VIOLATES INTERNATIONAL LAW
O'Connell, Mary Ellen “Why Obama's 'targeted killing' is worse than Bush's torture,” The
Guardian. January 20, 2012.
http://www.guardian.co.uk/commentisfree/cifamerica/2012/jan/20/why-obama-targeted-killing-islike-bush-torture
In 2001, the US ambassador to Israel, Martin Indyk, stated on Israeli television in connection with
Israeli targeted killing of suspected terrorists: "The United States government is very clearly on
the record as against targeted assassinations. They are extrajudicial killings, and we do not
support that." The US did not support such killing for fundamental reasons of law and
morality. Fundamental principles of law protect the human right to life and due process of
law. Unlike torture, which is never permitted, states are permitted to allow designated authorities
to carry out the use of lethal force in certain limited situations. In situations of armed conflict
hostilities, lawful combatants will not be prosecuted for killing that complies with international
humanitarian law. Today, under the international legal definition of armed conflict, the United
States is involved in such hostilities in one country only: Afghanistan. Beyond Afghanistan, any
use of lethal force by designated authorities of the United States must follow the normal human
rights limits on peacetime resort to lethal force. Authorities may engage in lethal force when
necessary to save a human life immediately, if there is no alternative. In other cases, an attempt
to arrest is required, followed by a fair trial within a reasonable period. These restrictive
international legal rules on killing are derived from moral principle, just as the rules against torture
are. Torture and targeted killing have more in common, however. Neither is an effective means
toward the ends sought by those who employ them: torture is an unreliable means of information
gathering; targeted killing is ineffective on dealing with the challenge of non-state actor terrorist or
militant groups.
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TARGETED KILLING CREATES A PARADOX BETWEEN A MILITARY PARADIGM FOR
TERRORISM AND A CRIMINAL ONE
Michael L. Gross [Prof. of Political Science, University of Haifa] "Assassination and Targeted
Killing: Law Enforcement, Execution or Self-Defence?." Journal of Applied Philosophy 23.3
(2006): 323-335. Academic Search Premier. EBSCO. Web. 24 June 2011.
Agreeing that the conventions of war prohibit named killing in principle, Daniel Statman argues
that the prohibition no longer matters when one side employs terror:
With targeted killings, human beings are killed not simply because they are ‘the enemy’,
but because they bear special responsibility or play a special role in the enemy’s
aggression. This is particularly true in wars against terrorism, where those targeted are
usually personally responsible for atrocities committed against the lives of innocent
civilians. 9
Statman defeats Lieber’s argument but only at the price of imputing criminal responsibility. Lieber
forbids combatants from naming other soldiers as outlaws solely because they are enemy
soldiers, a presumption that is central to the laws of armed conﬂict. Statman circumvents Lieber’s
concerns when he declares that certain combatants are ‘personally responsible for atrocities’ and
therefore subject to special denunciation. This claim is not controversial. Parties to an armed
conﬂict (and, indeed, any nation) may always charge speciﬁc combatants with war crimes if they
egregiously violate the conventions of war. In doing so, however, the reigning paradigm returns to
law enforcement and, with it, the requirement of due process that governs the prosecution of any
war criminal. 10 Inevitably, the desire to contain terrorists by targeted killings poses an intractable
dilemma for international law. As ordinary combatants, terrorists are as vulnerable as any other
is; as criminals, however, they gain special protections that make it more difﬁcult to harm or kill
them. Finding a solution will require us to abandon one paradigm or the other.
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TARGETED KILLING IN DOMESTIC LAW
SUPREME COURT PRECEDENT SUGGESTS THAT THE DUE PROCESS CLAUSE APPLIES
TO BOTH CITIZENS AND NON-CITIZENS OVERSEAS
Afsheen John Radsan [Prof. of Law, William Mitchell College of Law] and Richard W. Murphy
[Prof of Law, Texas Tech University School of Law], Due Process and Targeted Killing of
Terrorists (March 1, 2009). Cardozo Law Review, Vol. 31, p. 405, 2009; William Mitchell Legal
Studies Research Paper No. 126; Texas Tech Law School Research Paper No. 2010-06.
Critical to Justice Kennedy‘s analysis is that the availability of judicial review (via habeas, as it
happened) depended on a rough-andready inquiry into whether the benefits associated with
judicial review were worth the potential costs in security. In other words, just as the Court in
Hamdi used a Mathews-style balancing test to sketch how much process was due an American
citizen held as an enemy combatant, so the Court in Boumediene used a Mathews-style
balancing test (or a close cousin) to determine whether the Guantanamo detainees were entitled
to any judicial process.
The relationship between Boumediene and Mathews suggests that the Due Process Clause
applies, after a fashion, to government action worldwide. This is consistent with the plain text of
the Fifth Amendment, which bars—without any express territorial limitation— the government
from depriving ―any personǁ of ―life, liberty, or property without due process of law.ǁ 177 At its
core, due process requires the government to be fair, 178 which requires it to use reasonable
procedures to ensure that it does not arbitrarily deprive people of life, liberty, or property. It is
repulsive to suggest, whether for Guantanamo detainees or for Predator targets, that the
government may hurt people arbitrarily just because they are non-resident aliens. 179
For Justice Harlan in Reid and for Justice Kennedy in Boumediene, a provision of the
Constitution—whether the right to jury trial or the right to habeas corpus—applies overseas if this
is not ―impracticable or anomalous.ǁ 180 Thus we detect a sort of universal right to due process
(including reasonable treatment) that even applies to aliens without obvious connections to the
United States. This universal right disavows bright lines that withhold constitutional protection
because of the single factor of citizenship. Instead, whether a constitutional protection actually
applies outside the United States depends upon a pragmatic inquiry into many factors—which will
of course include the extent of the claimant‘s connections to the United States. 181 Sometimes,
due process demands that a constitutional guarantee apply overseas—thus, the Reid military
spouses and their right to a jury trial or the Guantanamo detainees and their right to habeas.
Sometimes, however, due process does not demand overseas application—for example, the
Fourth Amendment‘s warrant requirement did not apply to a search conducted in Mexico of a
Mexican citizen‘s residence at the behest of American officials. 182
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APPLYING THE DUE PROCESS CLAUSE UNIVERSALLY WOULD NOT CAUSE EXCESSIVE
JUDICIAL INTERFERENCE BECAUSE THE PRECISE DUE PROCESS PROTECTIONS
OWED ARE DETERMINED BY A PRAGMATIC ANALYSIS
Afsheen John Radsan [Prof. of Law, William Mitchell College of Law] and Richard W. Murphy
[Prof of Law, Texas Tech University School of Law], Due Process and Targeted Killing of
Terrorists (March 1, 2009). Cardozo Law Review, Vol. 31, p. 405, 2009; William Mitchell Legal
Studies Research Paper No. 126; Texas Tech Law School Research Paper No. 2010-06.
An obvious objection to applying the Due Process Clause across the board is that it would cause
excessive judicial interference with executive action; anyone harmed by our government
overseas would be tempted to run to court for relief. Due process, however, does not demand
judicial process to review the merits of executive action if this review would be unreasonable (and
thus not ―dueǁ). Boumediene itself demonstrates this point. Justice Kennedy applied a factsensitive, Matthews-like balancing test to determine whether the Guantanamo petitioners had a
right to judicial process via habeas corpus. 183 Under the extraordinary facts of that case, the
majority determined that the balance of factors favored judicial review. This holding should not,
however, obscure that Boumediene itself instructs courts not to interfere with executive action
abroad if such interference would be ―impracticable or anomalous.ǁ 184 In short, Boumediene
can still be understood in light of a long tradition of judicial deference to executive action on
foreign policy and national security. 185 In light of this strong, persistent tradition, there is little
reason to fear that courts would seize on worldwide due process to usurp the deep powers and
grave responsibilities of the executive abroad.
Although due process does not always demand judicial review of executive action, the executive
has an independent obligation to uphold due process as part of the Constitution that executive
officials—like judges—swear to uphold. Insofar as a general right to due process limits the federal
government‘s authority worldwide, the executive branch has an obligation to use fair and
reasonable procedures to control how it goes about depriving people of life, liberty, or property
anywhere in the world. 18
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ASSASSINATION IS BANNED BY EXECUTIVE ORDER
Gabriella Blum [Asst. Prof. of Law, Harvard Law School] and Phillip B. Heymann [Prof. of Law,
Harvard Law School], Law and Policy of Targeted Killing (June 27, 2010). Harvard National
Security Journal, Vol. 1, No. 145, 2010. Available at SSRN: http://ssrn.com/abstract=1631342
The political fallout of the Church Committee’s criticism of the covert assassination program
during the Cold War brought President Gerald Ford to promulgate an executive order banning
assassinations, a prohibition that was later incorporated into Executive Order 12333 (1981)
signed by President Ronald Reagan and that remains in effect today. The executive order was
part of the reason that those responsible for planning military actions prior to 1998 took great care
to avoid any appearance of targeting specific individuals.
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TARGETED KILLING IS A VIOLATION OF DUE PROCESS
Greenwald, Glenn [Constitutional Lawyer, Columnist at Salon] “Presidential assassinations of
th
U.S. citizens,” Salon. January 27 , 2010. http://www.salon.com/2010/01/27/yemen_3/
Just think about this for a minute. Barack Obama, like George Bush before him, has claimed the
authority to order American citizens murdered based solely on the unverified, uncharged,
unchecked claim that they are associated with Terrorism and pose “a continuing and imminent
threat to U.S. persons and interests.” They’re entitled to no charges, no trial, no ability to contest
the accusations. Amazingly, the Bush administration’s policy of merely imprisoning foreign
nationals (along with a couple of American citizens) without charges — based solely on
the President’s claim that they were Terrorists — produced intense controversy for years. That,
one will recall, was a grave assault on the Constitution. Shouldn’t Obama’s policy of ordering
American citizens assassinated without any due process or checks of any kind — not imprisoned,
but killed — produce at least as much controversy? Obviously, if U.S. forces are fighting on an
actual battlefield, then they (like everyone else) have the right to kill combatants actively fighting
against them, including American citizens. That’s just the essence of war. That’s why it’s
permissible to kill a combatant engaged on a real battlefield in a war zone but not, say, torture
them once they’re captured and helplessly detained. But combat is not what we’re talking about
here. The people on this “hit list” are likely to be killed while at home, sleeping in their bed,
driving in a car with friends or family, or engaged in a whole array of other activities. More
critically still, the Obama administration — like the Bush administration before it — defines the
“battlefield” as the entire world. So the President claims the power to order U.S. citizens killed
anywhere in the world, while engaged even in the most benign activities carried out far away from
any actual battlefield, based solely on his say-so and with no judicial oversight or other
checks. That’s quite a power for an American President to claim for himself. As we well know
from the last eight years, the authoritarians among us in both parties will, by definition, reflexively
justify this conduct by insisting that the assassination targets are Terrorists and therefore deserve
death. What they actually mean, however, is that the U.S. Government has accused them of
being Terrorists, which (except in the mind of an authoritarian) is not the same thing as
being a Terrorist. Numerous Guantanamo detainees accused by the U.S. Government of being
Terrorists have turned out to be completely innocent, and the vast majority of federal judges who
provided habeas review to detainees have found an almost complete lack of evidence to justify
the accusations against them, and thus ordered them released. That includes scores of
detainees held while the U.S. Government insisted that only the “Worst of the Worst” remained at
the camp.
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TARGETED KILLING IS ILLEGAL
The Center for Constitutional Rights “Rights Groups File Challenge To Targeted Killing By U.S.”
http://ccrjustice.org/newsroom/press-releases/rights-groups-file-challenge-targeted-killing-u.s.
The American Civil Liberties Union and the Center for Constitutional Rights (CCR) today filed a
lawsuit challenging the government's asserted authority to carry out “targeted killings” of U.S.
citizens located far from any armed conflict zone. The authority contemplated by the Obama
administration is far broader than what the Constitution and international law allow, the groups
charge. Outside of armed conflict, both the Constitution and international law prohibit targeted
killing except as a last resort to protect against concrete, specific, and imminent threats of death
or serious physical injury. An extrajudicial killing policy under which names are added to CIA and
military “kill lists” through a secret executive process and stay there for months at a time is plainly
not limited to imminent threats. “The United States cannot simply execute people, including its
own citizens, anywhere in the world based on its own say-so,” said Vince Warren, Executive
Director of CCR. “The law prohibits the government from killing without trial or conviction other
than in the face of an imminent threat that leaves no time for deliberation or due process. That the
government adds people to kill lists after a bureaucratic process and leaves them on the lists for
months at a time flies in the face of the Constitution and international law.” The groups charge
that targeting individuals for execution who are suspected of terrorism but have not been
convicted or even charged – without oversight, judicial process or disclosed standards for
placement on kill lists – also poses the risk that the government will erroneously target the wrong
people. In recent years, the U.S. government has detained many men as terrorists, only for courts
or the government itself to discover later that the evidence was wrong or unreliable. According to
today’s legal complaint, the government has not disclosed the standards it uses for authorizing
the premeditated and deliberate killing of U.S. citizens located far from any battlefield. The groups
argue that the American people are entitled to know the standards being used for these life and
death decisions. “A program that authorizes killing U.S. citizens, without judicial oversight, due
process or disclosed standards is unconstitutional, unlawful and un-American,” said Anthony D.
Romero, Executive Director of the ACLU. “We don’t sentence people to prison on the basis of
secret criteria, and we certainly shouldn’t sentence them to death that way. It is not enough for
the executive branch to say ‘trust us’ – we have seen that backfire in the past and we should
learn from those mistakes.”
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TARGETED KILLING IS VILOLATES DUE PROCESS
ACLU [American Civil Liberties Union] “Obama Administration Claims Unchecked Authority To
Kill Americans Outside Combat Zones,” November 8, 2010. http://www.aclu.org/nationalsecurity/obama-administration-claims-unchecked-authority-kill-americans-outside-combat-zone
The Obama administration today argued before a federal court that it should have unreviewable
authority to kill Americans the executive branch has unilaterally determined to pose a threat.
Government lawyers made that claim in response to a lawsuit brought by the American Civil
Liberties Union and the Center for Constitutional Rights (CCR) charging that the administration's
asserted targeted killing authority violates the Constitution and international law. The U.S. District
Court for the District of Columbia heard arguments from both sides today. "Not only does the
administration claim to have sweeping power to target and kill U.S. citizens anywhere in the
world, but it makes the extraordinary claim that the court has no role in reviewing that power or
the legal standards that apply," said CCR Staff Attorney Pardiss Kebriaei, who presented
arguments in the case. "The Supreme Court has repeatedly rejected the government's claim to
an unchecked system of global detention, and the district court should similarly reject the
administration's claim here to an unchecked system of global targeted killing." The ACLU and
CCR were retained by Nasser Al-Aulaqi to bring a lawsuit in connection with the government's
decision to authorize the targeted killing of his son, U.S. citizen Anwar Al-Aulaqi. The lawsuit asks
the court to rule that, outside the context of armed conflict, the government can carry out the
targeted killing of an American citizen only as a last resort to address an imminent threat to life or
physical safety. The lawsuit also asks the court to order the government to disclose the legal
standard it uses to place U.S. citizens on government kill lists. "If the Constitution means
anything, it surely means that the president does not have unreviewable authority to summarily
execute any American whom he concludes is an enemy of the state," said Jameel Jaffer, Deputy
Legal Director of the ACLU, who presented arguments in the case. "It's the government's
responsibility to protect the nation from terrorist attacks, but the courts have a crucial role to play
in ensuring that counterterrorism policies are consistent with the Constitution."
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THE POLICY OF TARGETED KILLING LEAVES SUSPECTS WITH NO WAY TO CHALLENGE
THEIR GUILT
Greenwald, Glenn [Constitutional Lawyer, Columnist at Salon] “Leon Panetta’s explicitly
authoritarian decree,” Salon. January 30, 2012.
http://www.salon.com/2012/01/30/leon_panettas_explicitly_authoritarian_decree/
It is equally false, and independently both misleading and perverse, for Panetta to assert that a
citizen in Awlaki’s position could come to the U.S. to assert his due process rights. For one thing,
Awlaki was never charged or indicted for anything in the U.S. — he was simply executed without
any charges (the Obama administration, after trying to kill him, reportedly “considered” charging
him with crimes at one point but never did) – and thus, there was nothing to which he could “turn
himself” in even if he wanted to. Even worse, President Obama’s hit list of those he approves for
assassination is completely secret; we only learned that Awlaki was being targeted because
someone happened to leak that fact to Dana Priest. The way the process normally works, as
Reuters described it, is that targeted Americans are selected “by a secretive panel of senior
government officials, which then informs the president of its decisions”; moreover, “there is no
public record of the operations or decisions of the panel” nor “any law establishing its
existence or setting out the rules by which it is supposed to operate.” So, absent a fortuitous leak
(acts for which the Obama administration is vindictively doling out the most severe punishment), it
would be impossible for American citizens to know that they’ve been selected for execution by
President Obama (and thus obviously impossible to assert one’s due process rights to stop it).
Worse still, if a judicial proceeding is commenced by a targeted American seeking to put a halt to
the assassination attempt in the absence of a trial — as Awlaki’s father did, with the help of the
ACLU and CCR, on behalf of his son — then the Obama DOJ will insist that the reasons for the
assassination are “state secrets” and cannot be judicially examined, and independently, that such
matters are for the President alone to decide and courts thus have no role to play in interfering
with such decisions (see POINT II). American courts, largely deferential to claims of presidential
secrecy and authority in the post-9/11 era, almost reflexively accept such claims. In other words,
if a targeted American tries to assert these due process rights, the Obama administration will go
into court and take exactly the opposite position of the one Panetta is claiming here: namely, that
the person has no rights to have a court interfere in the President’s assassination order.
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TARGETED KILLING CREATES MARTYRS AND IS ILLEGAL
Greenwald, Glenn [Constitutional Lawyer, Columnist at Salon] “The due-process-free
assassination of U.S. citizens is now reality,” Salon. September 30, 2011.
http://www.salon.com/2011/09/30/awlaki_6/
It was first reported in January of last year that the Obama administration had compiled a hit list
of American citizens whom the President had ordered assassinated without any due process, and
one of those Americans was Anwar al-Awlaki. No effort was made to indict him for any crimes
(despite a report last October that the Obama administration was “considering” indicting
him). Despite substantial doubt among Yemen experts about whether he even had any
operational role in Al Qaeda, no evidence (as opposed to unverified government accusations)
was presented of his guilt. When Awlaki’s father sought a court order barring Obama from killing
his son, the DOJ argued, among other things, that such decisions were “state secrets” and thus
beyond the scrutiny of the courts. He was simply ordered killed by the President: his judge, jury
and executioner. When Awlaki’s inclusion on President Obama’s hit list was confirmed, The New
York Times noted that “it is extremely rare, if not unprecedented, for an American to be
approved for targeted killing.” After several unsuccessful efforts to assassinate its own citizen,
the U.S. succeeded today (and it was the U.S.). It almost certainly was able to find and kill Awlaki
with the help of its long-time close friend President Saleh, who took a little time off from murdering
his own citizens to help the U.S. murder its. The U.S. thus transformed someone who was, at
best, a marginal figure into a martyr, and again showed its true face to the world. The
government and media search for The Next bin Laden has undoubtedly already commenced.
What’s most striking about this is not that the U.S. Government has seized and exercised exactly
the power the Fifth Amendment was designed to bar (“No person shall be deprived of life without
due process of law”), and did so in a way that almost certainly violates core First Amendment
protections (questions that will now never be decided in a court of law). What’s most amazing is
that its citizens will not merely refrain from objecting, but will stand and cheer the U.S.
Government’s new power to assassinate their fellow citizens, far from any battlefield, literally
without a shred of due process from the U.S. Government. Many will celebrate the strong,
decisive, Tough President’s ability to eradicate the life of Anwar al-Awlaki — including many who
just so righteously condemned those Republican audience members as so terribly barbaric and
crass for cheering Governor Perry’s execution of scores of serial murderers and rapists: criminals
who were at least given a trial and appeals and the other trappings of due process before being
killed. From an authoritarian perspective, that’s the genius of America’s political culture. It not
only finds ways to obliterate the most basic individual liberties designed to safeguard citizens
from consummate abuses of power (such as extinguishing the lives of citizens without due
process). It actually gets its citizens to stand up and clap and even celebrate the destruction of
those safeguards.
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TARGETED KILLING LEAVES TARGTES WITH NO WAY TO CHALLENGE THE DECISION
TO KILL THEM
Greenwald, Glenn [Constitutional Lawyer, Columnist at Salon] “Western justice and
transparency,” Salon. January 23, 2012.
http://www.salon.com/2012/01/23/western_justice_and_transparency/singleton/
On Saturday in Somalia, the U.S. fired missiles from a drone and killed the 27-year-old Lebanonborn, ex-British citizen Bilal el-Berjawi. His wife had given birth 24 hours earlier and the
speculation is that the U.S. located him when his wife called to give him the news. Roughly one
year ago, El-Berjawi was stripped of his British citizenship, obtained when his family moved to
that country when he was an infant, through the use of a 2006 British anti-Terrorism law —
passed after the London subway bombing — that the current government is using with increasing
frequency to strip alleged Terrorists with dual nationality of their British citizenship (while
providing no explanation for that act). El-Berjawi’s family vehemently denies that he is involved
with Terrorism, but he was never able to appeal the decree against him for this reason: Berjawi is
understood to have sought to appeal against the order, but lawyers representing his family were
unable to take instructions from him amid concerns that any telephone contact could
precipitate a drone attack. Obviously, those concerns were valid. So first the U.S. tries to
assassinate people, then it causes legal rulings against them to be issued because the
individuals, fearing for their life, are unable to defend themselves. Meanwhile, no explanation or
evidence is provided for either the adverse government act or the assassination: it is simply
secretly decreed and thus shall it be. Exactly the same thing happened with U.S. citizen Anwar
Awlaki. When the ACLU and CCR, representing Awlaki’s father, sued President Obama asking a
federal court to enjoin the President from killing his American son without a trial, the Obama DOJ
insisted (and the court ultimately accepted) that Awlaki himself must sue on his own behalf.
Obviously, that was impossible given that the Obama administration was admittedly trying to kill
him and surely would have done so the minute he stuck his head up to contact lawyers (indeed,
the U.S. tried to kill him each time they thought they had located him, and then finally succeeded).
So again in the Awlaki case: the U.S. targets someone for death, and then their inability to defend
themselves is used as a weapon to deny their legal rights.
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TARGETED KILLING IS DANGEROUS DUE TO THE POSSIBILITY OF ERROR
Friedersdorf, Conor [Staff Writer for The Atlantic.] “President Obama, Executioner-in-Chief,” The
th
Atlantic. September 30 , 2011. http://www.theatlantic.com/politics/archive/2011/09/presidentobama-executioner-in-chief/245965/
What is important to add, now that the American government is assassinating citizens without trial
or due process of any kind, is how frequently it wrongly asserts that someone is an enemy of the
United States. Ponder the track record of the entity that is now judge, jury and executioner. As
far back as the 1996 bombing at the Atlanta Olympics, a bungled FBI investigation and a news
media indulging its worst impulses turned heroic security guard Richard Jewell into a prime
suspect. During the espionage case against Wen Ho Lee, the nuclear scientist found himself held
in extremely harsh conditions, including a long stint in solitary confinement. As the judge
overseeing his case would later say in a formal apology to the defendant, "During December
1999, the then-United States Attorney, who has since resigned, and his Assistants presented me,
during the three-day hearing between Christmas and New Year's Day, with information that was
so extreme it convinced me that releasing you, even under the most stringent of conditions, would
be a danger to the safety of this nation." As it turned out, that information was inaccurate, as
evidence uncovered later proved. And Lee ultimately won $1.6 million in a civil suit against the
federal government and several news organizations complicit in its wrongful behavior.
Remember the anthrax attacks on government buildings, media outlets, and the U.S. mail
system? "As the pressure to find a culprit mounted, the FBI, abetted by the media, found one,"
David Freed wrote in a May 2010 Atlantic feature story. "This is the story of how federal
authorities blew the biggest anti-terror investigation of the past decade--and nearly destroyed an
innocent man." His piece is about the persecution of Dr. Steven J. Hatfill. It's necessary to say so
because Army defense researcher Bruce Ivins, who the FBI later fingered as the guilty man,
might not have been the culprit either. What's notable about the cases I've just mentioned -- and
there are more like them -- is that the wrongly accused defendants were put through hell despite
enjoying the safeguards of a traditional domestic law enforcement investigation. No wonder that
government mistakes against folks afforded fewer rights have been even more common. In the
aftermath of the September 11 terrorist attacks, the Bush Administration assured Americans that
the detainees being held at Guantanamo Bay were "the worst of the worst." As it turned out,
"Many detainees locked up at Guantanamo were innocent men swept up by U.S. forces unable to
distinguish enemies from noncombatants." Despite all these instances of the U.S. accusing
innocent people of crimes against America, sometimes torturing them and imprisoning them for
years on end, President Obama is sufficiently confident in federal officials, including the CIA -one of the least accountable, least transparent branches of government, and one with a less than
perfect record getting accurate intelligence -- that he regards it as good, prudent policy to
pronounce death sentences upon American citizens, in clear violation of the 5th Amendment,
without even a safeguard as basic as a classified trial in absentia and a judge to do due diligence
on the alleged evidence. And this extraordinary power, with its obvious potential for catastrophic
abuses, is vested in one man who'll leave office in one or five years, to be replaced by an as yet
undetermined politician -- perhaps Rick Perry, who presided over Texas when it executed the
likely innocent Cameron Todd Willingham, despite a trial with forensic testimony and a years long
appeal process.
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PREDATOR DRONES
CIVILIAN DRONE OPERATORS DO NOT ENJOY THE IMMUNITY FROM PROSECUTION
THAT COMBATANTS ENJOY FOR COMBAT RELATED ACTIVITIES
Jordan J. Paust [Prof. of Law, Univ. of Houston] , Self-Defense Targetings of Non-State Actors
and Permissibility of U.S. Use of Drones in Pakistan (December 8, 2009). Journal of
Transnational Law & Policy, Vol. 19, No. 2, p. 237, 2010; U of Houston Law Center No. 2009-A36.
Professor O’Connell identifies another problem with respect to the use of drones that deserves
the immediate attention of the Obama Administration: the status of the persons who fly them and
engage in targetings. She rightly notes that under the laws of war if such persons are not
members of the regular armed forces of a party to an international armed conflict, they are
unprivileged fighters who, like members of al Qaeda, are not entitled to “combatant” status and
“combatant immunity” 109 for what otherwise would be lawful targetings during war and they can
be prosecuted under relevant U.S. or Pakistani domestic law for murder, 110 sub- ject to any
applicable domestic defense such as defense of others from death or serious bodily injury. 111 It
is quite obvious that during an international armed conflict the better approach for the United
States would be to require that only military personnel use drones for the targeting of persons.
112 If civilians who are presently engaged in such conduct are thought to be valuable, perhaps
they could become members of the armed forces.
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DRONES INCREASE THE INCENTIVE TO GO TO WAR
CORTRIGHT, DAVID [Director of Policy Studies at the Kroc Institute for International Peace
Studies at the University of Notre Dame.] “License to Kill,” Cato Unbound. January 9th, 2012.
http://www.cato-unbound.org/2012/01/09/david-cortright/license-to-kill/
On the surface the question seems naïve. Political scientists argue that decisions about going to
war are made on the basis of strategic necessity and perceived threats to security. The act of war
is not determined by the type of weapon available. As the eminent political theorist Hans
Morgenthau famously said, referring to nuclear weapons, people “do not fight because they have
arms. They have arms because they deem it necessary to fight.”[5] On the other hand, the
availability of a particular class of weaponry can influence judgments on the likely costs and
viability of military action. U.S. political leaders are able to imagine intervening militarily in other
countries because they have advanced weapons systems designed for that purpose.[6] The
possession of drone technology increases the temptation to intervene because it removes the
risks associated with putting boots on the ground or bombing indiscriminately from the air. Drone
systems are “seductive,” writes law professor Mary Ellen O’Connell, because they lower the
political and psychological barriers to killing.[7] They induce a false faith in the efficacy and
morality of armed attack that could create a greater readiness to use force.
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EMPIRICALLY DRONES HAVE INCREASED THE LIKELIHOOD OF WAR
CORTRIGHT, DAVID [Director of Policy Studies at the Kroc Institute for International Peace
Studies at the University of Notre Dame.] “License to Kill,” Cato Unbound. January 9th, 2012.
http://www.cato-unbound.org/2012/01/09/david-cortright/license-to-kill/
A March 2011 report from the Development, Concepts and Doctrine Centre of the U.K. Ministry of
Defence concluded that the availability of drone weapons was indeed a factor in the decision of
British leaders to participate in military operations in Pakistan and Yemen. In its study the Center
found that manned aircraft and commando raids could have been used for the selected missions
but were rejected as too risky. The decision to use force was “totally a function of the existence of
an unmanned capability—it is unlikely that a similar scale of force would be used if this capability
were not available.” The report urged “removing some of the horror” of these weapons so that “we
do not risk losing our controlling humanity and make war more likely.”[8]
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DRONES DISTANCE US FROM THE CONSEQUENCES OF WAR.
CORTRIGHT, DAVID [Director of Policy Studies at the Kroc Institute for International Peace
Studies at the University of Notre Dame.] “License to Kill,” Cato Unbound. January 9th, 2012.
http://www.cato-unbound.org/2012/01/09/david-cortright/license-to-kill/
A greater readiness to use force may also result from the physical and psychological distance
that separates the launching of a strike from its bloody impact. Robotic technology removes the
person from the emotional equation of war, reducing human targets to images on a computer
screen. This has stretched to the maximum what writer P.W. Singer describes as the
disconnection between war and society.[9] Scholar Mary Dudziak agrees, “Drones are a
technological step that further isolates the American people from military action, undermining
political checks.”[10] U.N. Special Rapporteur Philip Alston warns against “a ‘PlayStation’
mentality to killing” that may induce public callousness and susceptibility to claims about costless
warfare.[11] Any development that makes war appear to be easier or cheaper is deeply troubling.
It reduces the political inhibitions against the use of deadly violence. It threatens to weaken the
moral presumption against the use of force that is at the heart of the just war doctrine.
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TARGETED KILLING WITH DRONES SETS A DANGEROUS PRECEDENT FOR FUTURE
WARS
Falk, Richard [Albert G. Milbank Professor Emeritus of International Law at Princeton University
and Visiting Distinguished Professor in Global and International Studies at the University of
California, Santa Barbara.] “The Menace of Present & Future Drone Warfare” MWC News.
February 12, 2012. http://mwcnews.net/focus/editorial/16833-drone-warfare.html
Future war scenarios involve attacks by drones swarms, interactive squadrons of drones retargeting while in a combat zone without human participation, and covert attacks using minidrones. A further serious concern is the almost certain access to drone technology by private
sectors actors. These musings are not science fiction, but well financed undertakings at or
beyond the development stage. It is in these settings of fhere, especially, where the analogy to
nuclear weapons seems most pertinent, and discouraging. Given the amount invested and the
anticipated profitability and utility of drones, it may already be too late to interrupt their
development, deployment, and expanding sphere of use. Unlike nuclear weaponry, already some
50 countries reportedly possess drones, mainly adapted to surveillance. As with nuclear
weaponry, the United States, and other leading political actors, will not agree to comprehensive
prohibitions on the use of drones for lethal purposes. If this line of reasoning is generally correct,
there are two likely futures for attack drones: an unregulated dispersion of the weaponry to public
and private actors with likely strategic roles undermining traditional international law limits on war
making and public order; or a new non-proliferation regime for drones that permits all states to
possess and use surveillance drones within sovereign space and allows some states to make
discretionary use of drones globally and for attack purposes until a set on constraining regulations
can be agreed upon by a list of designated states. That is, drone military technology will
perpetuate the two-tier concept of world order that has taken shape in relation to nuclear
weapons, and reflects the consensus that both nuclear disarmament and unrestricted proliferation
of nuclear weaponry are unacceptable. In this regard, a counter-proliferation regime for drones is
a lesser evil, but still an evil.
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TRANSPARENCY AND ACCOUNTABILITY OF TARGETED KILLING PROGRAMS
TARGETED KILLING PROGRAMS LACK SYSTEMS OF ACCOUNTABILITY
CORTRIGHT, DAVID [Director of Policy Studies at the Kroc Institute for International Peace
Studies at the University of Notre Dame.] “License to Kill,” Cato Unbound. January 9th, 2012.
http://www.cato-unbound.org/2012/01/09/david-cortright/license-to-kill/
The moral basis of drone warfare is clouded further by the program’s secrecy and minimal public
accountability. The Bush and Obama administrations have given authority for counterterrorism
drone strikes to the CIA and the Pentagon’s Joint Special Operations Command, JSOC. The CIA
has a horrific history of criminality and incompetence, as recounted in Tim Weiner’s magisterial A
Legacy of Ashes. Human rights lawyer Scott Horton expresses concern that this “marks the first
time in U.S. history that a state-of-the-art, cutting-edge weapons system has been placed in the
hands of the CIA.”[26] JSOC and CIA drone programs operate largely without public review or
restraint. The only form of legislative "oversight" is notification of strikes after the fact to a few
members of congressional Armed Services and Intelligence committees. In an interview with
Newsweek’s Tara Mckelvey, the CIA’s former acting general counsel referred to his work with
drone attacks as “murder.”[27] The UN Special Rapporteur has criticized the lack of international
legal justification for drone warfare program as “a vaguely defined license to kill.”[28]
Administration officials vehemently reject such claims, asserting that drone attacks comply with
applicable laws of war, but the government refuses to address some of the most important legal
issues involved.[29] It has not defined the scope of the war we claim to be fighting, the criteria for
selecting individuals to be killed, or the safeguards and accountability mechanisms for preventing
abuse. The Obama administration may be taking a more aggressive stance toward killing alleged
terrorists because of the political and legal difficulties of detaining and trying such suspects in the
United States. According to American University’s Kenneth Anderson, “there is less reason to
seek to capture rather than kill. And if one intends to kill, the incentive is to do so from a standoff
position because it removes potentially messy questions of surrender.”[30]
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TARGETED KILLING PROGRAMS ARE NOT TRANSPARENT
PARIS, ROLAND [Research Chair in International Security and Governance at the University of
Ottawa.] “Lethal drones strike at our very heart,” Globe and Mail. September 14th, 2011.
http://www.theglobeandmail.com/news/opinions/opinion/lethal-drones-strike-at-our-veryheart/article2164830/
The very secrecy of some U.S. drone activities, in other words, obscures the process and criteria
by which American officials select individuals for aerial execution. Nor does the U.S. provide
information on its procedures for reviewing the results of its drone strikes. How are military
personnel or private contractors held accountable in the case of a wrongful killing, for example?
“The result has been the displacement of clear legal standards with a vaguely defined licence to
kill, and the creation of a major accountability vacuum,” wrote Philip Alston, a prominent New
York University law professor, in a report for the United Nations. Expanding the geographical
scope of lethal drone attacks only magnifies this problem. Although U.S. intelligence forces have
been banned from engaging in assassination since 1976, Washington now asserts its right under
domestic and international law to conduct “lethal operations” outside of traditional battlefields, on
the grounds that it’s fighting a global armed conflict against al-Qaeda “and its associated forces.”
You could drive a school bus – or an Abrams tank – through that formulation. Yes, the U.S.
should have the right to target individuals who pose a grave and imminent threat to Americans or
the U.S. homeland, if they can’t be captured. That’s self-defence. But the Obama administration’s
self-declared right to use lethal force seems unlimited, at least in the way it’s phrased. There are
no geographical limits, no temporal limits, and no hints as to how the U.S. determines which
people fall into the vague category of “associated forces.” Again, the message is: We don’t need
to justify these killings, or even make them public.

